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Goal ,

. SECTION I

I

J

The participants will be given an introduction to due process in' Section I.

Upon completion of,reading thlise materials, the parficipapts will be able to

answer specific questions asthey relate to due procesi ..with 80% accuracy. These
questions willbe taken from the following specific objectives 'for Section I..p

1. Be able to iderrti'fy (by
marking) the five condition4"1findei- which adue process hearing may be necessary.

2: Be able to identify (by marking)-the two landmaWcases lhat giveprecedent to the right to education for handicapped children.

3. Be able to, identify (by marking) the constitutionaj amendments thatan utilized asthe basic formulation for the fright to educationfor handicapped children.
. .

4. Be able to identify (by marking) one'alternative to due process hearings.
5. Be able to identify (by marking) how the State has complied with P.L..94-142.

6.' Be able to match terms with their definitions.

7. Be able to identify (by Marking) the qualifications of a Due,ProcessHearing Officer (OPHO).

", 8. Re able to identify (by marking) hoW a Due Process Hearing Officer (DPHO)js.selected.
.4 0

R. Be'able to lit who may request an impartial heating.

10. _Be able to identify (by marking) how a hearing should be requested.

11.. Be able to identify (by marking, duties otthe educational agencywhen a hearing has been reqUested.

-12. Be able to identify (by marking) he timelines for scheduling a hearing.

13. Be able to identify.(by marking) who initially informs the parentsof tyr rights regarding, due process.

'14. Be able to list the rights of alT participants in due process hearings.

15; Be able to list the additional rights of parents in dueprocess. N0

16. Be able to identify (by marking) what is the roleof legal counselif he/she is representing a"witness.

V
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17. Be able to idehtify (by marking) the role.of legal cousel q he/sheis representing the respondent or the petitioner in due process.

18. Be able to identify (by marking) the average length of a due processhearing.

19. Be able to identity (by marking) the. educational .disposition of thechild involved in due process.

20. Be, able to identify (by marking) what happens if one of the parties
in.a due process hearing requests a postponement.

%.

21. Be able to. list the respon?ibilities of the Due Process Hearing
Officer.

.e

22. Be able to identify (by marking) what the Due
decision is based upon.

I
Process Hearing Officer's

/I/
23. Be able 6 identify,(by

marking') what the Due Process Hearing Officer's
decision should include.

24..Be able to identify (by marking) how the Due Process Hearing 'Officer-
' _informs the educatipri agency and parent of h1 /her decision.

25. Be able to identify (by marking) how much time the Due Process Hearing
Officer has to make a decision.

26. Be able to list the two processes for appealing the decision of the
Due Process Hearing Officer.

. 27. Be able to identify,(by marking') what happens if there is,an objection
to testimony during the hearing.

28. Be.able to identify '(by .marking) how witnesses are compelled Io.testify

at the hearing.

2g, Be able to identify (by marking) who has the'burden of proof in a due
process hearing.

30. Be able to identify (by marking) who may request an independent evaluation
of the child.

31. Be able to identify (by marking) the constraints for submitting evidence.

32.% Be able to identify (by marking) what the Due Process'Hearing Officer
should do regarding his/her own educational philosophy.

33. Be able ty identify (by marking) the parental responsibilities when parents
':helve officially requested a dde process hearing.

34. Be able to identify (by marking) what a Due Process Hearing Officer is
not in his. general role.

35. Be able to identify (by marking) tfl school district's responsibltties in
a due process hearing.

.7
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INTRODUCTION

The purpose of this Due Process Hearing Officer's Procedures Manual

is to 'outline clearly and concisely relevant information concerning due

proCess procedures the hearing officer needs to support the design and

operation of a due process. hearing. Therefore, the manual addresses

information regarding pre-hearing activities, hearing

decision making processes, and final reporting.

As the hearing officer role is a-relatively new one in education,vo

thecianual ,serves as a guideline for required due process procedures and

provides checklists to ensure that the due process rights of the handicapped

child, his parents and school district are protected.

Due Process of law essentially means that,the principles and procedures,

which guarantee fair treatment and theprOtection of the rightsiof all indi-
.

viduals axe implemented. In sPedial education, due process requires fair

procedures when and if changes are made
'

or prop

program.

im a child's educational.

A hearing would belrequyed when, there are conflicts or disagreements

between the parents and the school district concerning the most appropriate

educational program for the handicapped child. The hearing provides an

opportunity for the parents and the school to present. their views before

an unbiased individual,,the-Due Process Hearing Officer (DPHO). :The DPHO4

is responsible fdr reaching a fair and impartial decision about the child's

educational program bases upon the evidence
and testimony of the case and

the best interests of the child. .

There are five conditions under which a due process hearing may be

-neoessary: In each instance the issues are somewhat different. These five

Conditions are as follows:

4

8"
r,
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1. Hearings on the provision of notice:' An example of such a

situation would be where a parent initially gives consent to a
placement, but later revokes this consent, arguing that a full.
explanation of parental rights was.not.provided,

2. Hearings on identification: A Hearing Officer may encounter a
situation where Screening has identified a child as potentially
handicapped and the. parent requests a hearing claiming ,4t the
Child is not handicdpped and should not have been thus identified,

or the parents claim that the child is handicapped and tbe schbol
° disagrees.

Hearings on evaluation: In such a situation, an agency may seek
to evaluate a child after parental refusal to consent-to evaluatton.0

.4. Hearings on placement: In this type of hearing, there is likely
to be a difference in the partrs concept of the most appropriate
placement.

5. Hearings on the provision of a friee appropriate public education:
This situation may arise when the parent initiates a hearing to
reqUest public school placement fora child in a private. facility.

The'procedUres presented in this manual have been developed to,allow

for.optimum procedural fairness and simplidity of administration. The pro-

cedures whiCh are preiented in this manual comply with the federal and

4

state requirements and are for the ultimate purpose of insuring a judicious

decision regarding the identification, evaluation, and placement. of handi-

capped children, and to assure that all such Children receive a1free

appropriate public education in line with both tbeletter and spirit of the

law. Participants who successfully complete this training program will

be certified by the Utah State Education Agency'as qualified hearing .

AL

officers.

6*

4

0



23_

HOW TO,IBE THE MANUAL

The procedures outlined in the manual are based on a ¶atrly complex

hearing, involving. issues of identification; evaluation and placement and the

provision of a- free appropriate public education. It is obvious that

no two due process hearings will be the same, therefore, a complete

review and knowledge of the procedures and examinationsare advantageous for

all persons Serving asDue Process Hearin% Officers,

The manual is divided into four main sections:

," 41An introduction to due process. This section rovides orientation
41r

information'to,the DPHO. It provides back !gro d information on the

handicapped/child's right to an education, definitions used ih-4e

-manual, general information for the DPHO, the roles and responsi-

bilities of the DPHO, LEA and the parents.

The second section oUtlines'the
pre-hearing activities of the DPHO. .

This section includes pre-hearing activities and sample correspondence

that th, DPHO may utilize for his specific responsibilities before

conducting the hearing.

The third section deals with-those activities in conducting the hearing.

It 'includes the procedural safeguards of a 9dile procesS Dearing and

has checklists to act as a guide in making sdre those s

have been provided both the parents and the school.

egtlards

The final section deals with the4decision making process and writing

of the final report. This section hai a suggested format'for the

final report.
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The manual also contains appendices which intludelile rules and

regulations for the State. Included in these appendices are the

definitions of each handicapping condition and the criteria for assessing

each condition.

i d
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BACicGROOND - RIGHT TO EDUCATION',
.

.

0
.

,. -- ,

,The bais for the, current education cases may. be traced to
. , .

'',
,the landmark decision in BrOwn*v:' The Board of Education 'ili 1954. _In

t.* this decision, the United States,Suprenit Court Stated: .
"Today, eduCation is perhaps the most important function of stateand local governments. Compulsory schopl' attendance laws and the -

ANgrearexpendtturestfor education both demonstrate-our recognition
, of the importance of educationi to

our democratic society. 'It is
required in tit performance.of our most basic .public resRonsi-
1111 i 0 es, even service in .the armed forces. It Is- thevery
foundation of good citizenship. Today, it is a principal instru7ment'-in awakerringLthe child to cultural values., in Preparing him :for later professional training, and in helping him to adjust
normally,to his environment. In,tikese days, it is doubtful
that any child may reasonably be expected to succeed in life if
he is denied the opportunity of an education (347 U:S. 483, 493)."-5

The Brown decision related to public school segregation on the basis of

race, but the fUndamental positioni in the decision. formed the basis "of'

;

.

.future. arguments relating to handicapped children.
...,

. eThere is 'no U.S. Constitutional protection directly relating to the rigtyt tO,
.education for handicapped children, Jiowever, the most useful concepts.pertinent

to the basic formulation of a right to education agreement originate fecy

Principles set ,forth in the Fifth and Fourteenth Amendments to the Constitution,:

equal" protection and due process. Due process.relates to the utilization of,

fair procedures in reaching a determination and equal protection relates

. .

to the idea that 'individuals in
similarijrcumstances must receive, similar

tre.atmnts.
"

.

These 'two concepts are stated clearly in the landmark cases regarding

the right to education for hapdigapped .children: PennsylvanIa-Asnciation
for Retarded Children (PARC) v. -Commonwealth of PennsylvanIa1334 F. Supp.- 1257.....

0 .

, (.E.D. Pa. 1971)] and Mills v. Board of Education of District of Columbia

[348 F. Supp. 866, (0.0.-C. 197i)].- e ri- ,

4

,

://
. . , .

The PARC case was brought before the court by the parents of 14. mentally.

I

retarded children and all other children who were mentally retarded (dais action
J -

. y4

12 't

-
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The PARC case sought to' obtain and guarantee a public supported education for

all mentally retarded children in the state. Prior to ruling on the ,
r

qdestion of th4 right, the court approved a stipulation which provided

that "no child who is mentally retarded or thought to be mentally letarded

can be'as§igned initially or re-assigned to either a regular or special

educational status, or excluded from a public education without a prior

recorded hearing before.aspecial hearing officer." In addition, the 60e4

outlined a comprehensive 23 step due-process procedure to be utilized in

making any changes rqlating to the educational status of a mentally retarded

child. The court in the PARC case stated that:

. . . a mentally retarded person can benefit at any point in

his life and development from a program of education."

The court, in its belief in the benefits of an education, went on to .-

'require the state to locate,:evaluate, and re-evaluate all school-aged

children who had been excluded from the public school. Public schools were

required to provide.to all retarded children a free, appropriate education

preferably in a regular classroom.

The PARC decision specifically concerned mentally retarded children.

The Mills decision, however, extended the due process procedures applied in
4

PARC to include all handkapped childi.en. The Mills case established two

,basic safequardS-'applying to the public education of haalicapped children:

1) exclusion from a public school p ram could not take place unless suitable

alternative educational services were p ovided, and 2) there must be a

prior due processs hearing and periodic review of the child's educational ,

status and progress.

Both PARC and Mills established an increasingly important

educational concept that has come to be.termed "the least restrictive

13
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e foundation of this concept as stated in. PARC- is:

". . . amon the alternative programs of education and training
'required'by statute td be available, placement in a regular
public school class is preferable to placement in a special
public school class, and placement,in.a special public school
class is preferable to placement in any other type of educati
and training (343 F. Supp., 307)."

_

In 1975, Congress reacted to increasing parental demands, and judicial

decisions regarding the right toeducation for handicapped children by passing

the-Education for All Handicapped Children Act, Public Law 94-142.1-/ Congress

recognized that the4Aducation of all children is a responsibility of the

State government, however,
a

there is also a
Or
federal responsibility of providing

financial assistance to the states in order to provide additional funds

for the education Aidhandicapped children. In return for these funds,

Public Law 94-142 .requires each state to adopt policies and procedures which

are consistent with the law and which guarantee the right to education

-for all handicapped children.

The State of Utah has complied with this requirement,by adoring

and submitting dn Annual Program Plan, under Public Law 94-142, Part B,4

Education For-All Handicapped,Children,Act. The State has demonstrated

in this plan that it has established procedural safeguards as required by

4the Act. The plan guarantees Avery parent the right to a due process

hearing and sets forth standards that loCal boards of educatioNmust follow

4 in establishing and°implementing a hearing procedure for any parent within

their district.(See Appendix A for the section of the Plan dealing with due0 . process)

The due process procedures ere designed to protect against arbitrary
and, at times erroneous, decisions on the part of both schools and parents.

It should be noted that there is one alternative to this formal process.

This alternative is that of mediation through informal conference meetings



between the school and the parents. This would allow both parties the

opportunity to open communications and resolve differences on what is

the most appropfate education for the child. In the event, that these

, informal alternatives do not produce the desired outcome, the

mediation process may not be used to delay or deny a parent's right to a

due process hearing.

4'
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DEFINITIONS1

"Parent" - The term ''parent" includes-a natural mother or father, an
adoptive mother or father, a legally appointed guardianv a
`surrogate parent for a child appointed,pursant to procedures
set out herein. The term "parent" also includes the child
-if'he has reached the age of majority.

"Notification" Terms such as "notice" and "notifidation" include:
1) written statements in English, and in the primary languageof the parent's home, and 2) oral communication in the primary
language of the home.

"Impartial Hearing Officer" - The term "impartial hearing officer" means
a person or tribunal of persons assigned to-preside at a due
process hearing and whose duty it is to assure that proper
procedures are followed and that the rights of the parties
are protected._

"Days" - means official work days.

"Surrogate Parent" - _means a person appointed to act in place of parents or.
,guardians when a child's parents or guardians are not known,

. are unavailable, or the childis a ward of the state. Surrogate
parents will not be employees of the State Educational Agency (SEA)
or Lotal EduCational Agency (LEA) involved 'in the educatibn or
treatment of children. The function of the surrogate parent
will be to.represent the interest in the game way that
a parent or guardian would be expected to represent the child's
interest.

"Handicapped Person" - one Who deviates from the average or normal
person (1) in mental characteristics, (2) in sensory abilities,
(3) io'neuromuscular or physical characteristics, (4) in social
or emotional behavior, (5) in learning and communication abilities,
or (6) in multiple handicaps to such an extent that he requires
a modification of school practices, or special educational
services in order to develop to his maximum capacity.

"LEA" - 'The term "LEA" means a public board of education or other
public authority legally constituted within a state for either
administrative control or direction of, or to perform a service
function for public elementary or secondary schools in a city,
county, township, school district, or other political sub-
divisiOn of a state.

1

In generating the-se definitions the following documents werereviewed:

Amended Annual Program Plan for FY 1978, Under-PL 94-143, Part B,Education For All'Handicapped Children Act. Utah State Board of Education,July 7, 1977.
.

Federal Rules and Regulations, Education of all Handicapped-Children Act.Federal Register, Tuesday, August 23, 1977.

17
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"Public Agency" - The termhpublic agency" includes the State Education

gency, local agencies, intermediate educational agencies, and
a y other political subdivisions of the State which are responsible
fo .providing education to, handicapped children.

"Confidential Information Usage" - The term "confidential information
usage" is interpreted to include the disclosure of any data
entry form or tne use of information for any purpose other
than that for which it has been collected.

"Verbal Testimony" - The term'"verbal testimony" means the comments and
statements given by wiehesses, under oath,-during thee hearing
and are subject to cross-examination.

"Written Testimony" - The term "written testimony" refers to testimony
obtained from a party or witness by means of a'simple written
statement, an affidavit (sworn, written statement), or a.
deposition (statement taken under oath and sbjeet to cross-
examination).

"Evidente" - The term "evidence" Means those documents; verbal testimony,
and/or written testimony introduced into the record of the
hearing.

"Transcript" - The term "transcript" means a copy of any kind; a representa,
tion. --

"Compelled Witness" - The.term "compelled witness"-means those witnesses
r who have been issued a subpoena to appear and testify at the
hearing.

le
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GENERAL INFORMATION FOR

THE DUE PROCESS HEAPING OFFICER

WHAT-IS AN IMPARTIAL DUE PROFESS HEARING?

When a disagreement occurs abolut any matter 'relative to: 1) the identification;

2) the evaluation; 3) the education'al placement; or 4) when the provision of a free public

education to'the child cannot be resolved through informal conferences or discussions, an

opportunity is provided for 'parents and school. district or agepcy persoAel'to*

meet before an unbiased individual,
the Impartial Due Process Hearing Officer

(OPHO). The Impartial Due Process Hearing Officer listens objectively to both

sides of the controversy, then presents his/her decision based upon the facts

and testimony presented during the hearing.

WHAT. Is AN IMPARTIAL DUE PROCESS HEARING OFFICER?

An Impartial Due Process Hearing Officer is free from favoritism or bias

and is fair. His/her duty is to assure that proper procedures are followed

during the hearing and that the rights of both parties are protected. The OPHO
has successfully completed an approW trebling prcigram.

WHAT ARE THE QUALIFICATIONS OF THE DUE PROCESS HEARING OFFICER?

due

of Education.

the duties

Officer. ,

A
..

1::

2.

3:-

Shall succesifully,complete a training program for impattial
process hearing officers approved by the, Utah State Office

Shallbe sufficiently free of,othet obligations to complete
Tria/Tesponsibilitips of the Impartial Due Process Hearing

. 1
,

Shall be over theageeofinajority.

4. Shall not be an employee oofficer of the involved agericy.

5:- Shall not have a personal or professional interest'which would conflict

with his or-her objectivity fnthq hearing.

20
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6. Shall not have been involved in any previous decisions regarding the
child's identification, evaluation, placement or review.

['HOW ARE HEARING OFFICERS SELECTED?

The LEA initiates due process procedures upon a written request and informs

the State Educational Agency that a hearing will be held,cm behalf of the child.

The LEA selects from the a hearing officer who has successfully completed
t

.

the Utah -State Office of Education approved training program and assigns that

Hearing Officer to the case.

WHEN ARE HEARINGS REQUEsIT

1. hearings on the provision of notice: -An ekample of such a situation
would be where a parent- initially gives consent to a placeMent, but

later revokes this consent, arguing that a full exptandtidnfof parental
rights was not provided.,

t
d

2. Hearings on identification: A Hearing Officer may encounter a s uation

where screening has identified a child as potentially handicapped and
4.1

the parent requests a hearing claiming that the child is not handicapped
and should not have been thus idenfifted.

3. Hearings on evaluation: .In'such-a,situation, an agency may 'seek to

evaluate a child after parental refusal to consent toOaluation.

4. Hearings on placement: In this type of hearing, there is likely to be
a difference in the party's concept of the most appropriate placement.

5. Hearings on th provision of a free appropriate public educatiun. This

situation may Se when the parent initiates a hearing to request
public school placement for a child in a p!ivate facility.

'to

WHO'MAY REQUEST AN IMPARTIAL 'HEARING?

A hearing may be requested by:

1
1. the parents;

2. other persons having primary care and custody of the c

3. the child (over age '18); or

4.--the local school' district. 21
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Request

Educationithrou

in writing to. the local school district Board of

rtntendent who is its executive officer.

ar'

WHAT ARE THE-DUTIES OF.THE LOCAL SCHOOL DISTRICT WHEN A HEARING HAS BEENREQUESTED?

, The local education agency will providethat all hearings, reviews, and

other actions/ are carried out expeditiously, with 'fair consideration of the

issues involved, in a hearing which must be completed and decision rendered

'within 45 days of the initial request. The hearing will be held at times

and places reasonably
cdnyenient to the ::,arents of the child involved and,the

school.

o

WHAT DOES THE,IMPARTIAOZDE
PRQfESS HEARING OFFI6ER'DO INITIALLY UPON

RECEIVING A REQUEST, FOR A HEARINO?'

The Hearing Officer will provide to the Irents and to the officials of

the LEA notification to the time and pla6e of the hearing, which shall be

completed-within 45 dais of the parents''or school's request, and shall be 4t

a time and place easonably convenient for.both parties.

WHO INFORMS THE PARTICIPANTS IN THE HEARING OF THEIR RIGHTS REGARDING
DUE PROCESS?

vs

jniti lly, the LEA notifies the parents tn writing of their procedural

AS

rights i the hearing. The impartial due process hearing officer should reaffirm
111 these rights to both the parents and the'LEA in his letter of notification of

the haring.

22 t
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WHAT ARE ALL THE PARTICIPANT'S RIGHTS IN A HEARING?

The rights include:

t

A

1. the right to have representatives, including, but, not limited to,
legal counsel or other professional Persons, attend the hearing;

2. the right to present eviance;

3. the,opportunity to question all witnesses at the hearihg;

4. the right to a verbatim record of the hearing;-and

5. a right to appeal the decision.

111.

DO THE PARENTS HAVE °TAR' RiGHTST

.Yes, the parents have additional rights which tlude:
fi

ft .

1. the right to a,t1mely notice of the hearing;

,
2. the right of acces"k,to their child's school records;

3t,:the right to designate others who'may have access to their child's
school records;

4. the right to'an-independent evaluation of their child;

5. the right to determine whether or not their child should attend
the hearing;

6. the right to an interpreter if their primary language is not english
N. or they are deaf; and ,

7. the right to determine if the hearing Will be open or closed.

J

MUST THE ,PARENT BE REPRESENTED- BY LEGtqL coposm

No, the 'parents have the option of deciding whether or not they will be

represented by legal counsel or represent themselves; In some cases, they

may choose to be represented by advocates with *dal knowledge or training.'

23



WHO' INFORMS THE PARENTS OF FREE/LOW COST LEGAL SERVICES?

The Utah State Office of Education and public Agencies will establish

and maintain a register of free or low cost legal services, which it will make

available to the parents when the parents request this information in writing.
In the event that a parent requests a hearing and the agency inittatesa

hearing, the agency will make this information available to the parents

as a part of the notice.

WHAT HAPPENS IF THE PARENTS OR EDUCATION AGENCY IS REPRESENTED BY LEGAL COUNSEL? i

If either side (parents
or the educatiOn agency) is represented by legal counsel,

the legal counsel may call witneSses; ask them-direct questions, and cross- examine

witnesses for the opposing side. In addition, the-rtftaypresent the opening and

cldsing statements for the party they are ,presenting.

WHAT HAPPENS IF A WITNESS IS REPRESENTED BY LEGAL COUNSEL?

The legal counsel for a witness may only advise the witness on the

testimony. He may not.ask questions, cross=eXam4-ne_pr participate in the

hearing other than advising his client.

HOW LONG'DOES A HEARING TAKE?

A hearing usually lasts six to eight hours. The time may 'be

longer depending upon the number of witnesses and types of testimony. The DPHO

should allow ample time for testimony. However, the Due Process Hearing Officer

-- should be sure to keep the testimony to the facts that are related to the 4ssues

of the hearing.

24
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WHAT IS THE EDUCATIONAL DISPOSITION OF THE CHILD INVOLVED IN DUE PROCESS?

The'child remains in, his preient educational placement during the pendency

of all proceedings." Lf the issue Is the provision of a free appropriate public

education to a child who is not currently receiving suck, the child is placed

in

.

the public school with parental permission until the Due Process Hearing

Officer.renderS the decision.
t

WHAT IF ONE OF THE PARTfES'INVOLVED IN THE HEARINGREQUESTS A POSTPONEMENT?

It is,up to the .distreti n o the Due process Hearing Officer sand is a

judgmental decision. If the DPHO judges that tke request.-es reasonable he may

postpone the kbaring to a later date that is satisfactory to both the petitioner
111,

.

and the respondent.

WHAT ARE THE RESPONSIBILITIES OF THE DUE PROCESS HEARING OFFICER?

The responsibilities -of the due process hearing officer are to:

1. complete the trainingprograml.

2. make all arrangements to told the hearing;

3. notify all parties of their rights arid responsibtlities'and of any
arrangements or decisions which may affect them;

4. conduct the'hearing;
46

5. write a report about the heahng which includes the decision the
due process hearing officer has made; and

6. assure thatcopies of the report are sentto all parties affected by
the decision of the impartial due proces hearing ofIricer.

25
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WHAT IS THE DECISION OF THEOUE PROCESS HEARING OFFICER BASED-UPON?

The decision of the hearing officer should bebased solely, on the

evidence and testimony presented at the hearing.

WHAT SHOULD THE'DECISION OF THE HEARING OFFICER INGLUDEf

The decision of the hearing officer will, include findings orfact, con-

cldsions, and reasons for these findings and conclusions. If the decision is

disapprove a proposed edufation program, it should indlude a statement 'as

to what is an adequate and appropriate educational program for the child. If

the.deciiion is to approve a proposed edudationat program, it should include

a finding that a less restrictive program comldenot adequately and appropriately

serve the child's educational needs.

A verbatim Whscript of the proceedings at the hearing will be made, which

will include all evidentiary materials and testimony by any of the parties. The

record shall be made available-to the parties to the hearing.

HOW .DOES THE DUE PROCESS HEARING.OFFICERINFORM THE PUBLIC AGENCY AND PARENTS
OF HIS /HER DECISION?

_ The due process hearing officer sends his written= decision by certified

mail to the parents and the Public4genCy. This must be completed within'45 days

of the written request for the hearing.

. 2c
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IS THE DECISION OF THE IMPARTIAL DUE PROCESS HEARING OFFICER FINAL?
1

The decision of thehearing officer is bindin/g upon the parents and'upon

the public, agency, its officer, employees, and agents, subject to

an impartial review of such hearing'by the state education agency or judicial

appeal.

A

HOW ARE WITNESSES COMPELLED?

`The procedure for compelling witnesses is governed by state regulations.

The DPHO does not have the authority to subpoena witnesses, however? the

legal eounsel\for the party exercising this right may go through the'district

courts' to s,Ubpoenaa witness. If the party does not have legal counsel, they

themselves can go.through the district court to subpoena a witness.

WHAT IF THERE IS. AN OBJECTION TO TESTIMONY IN THE HEARING?

The DPHO should make a note of the objection for the record, however, the testi-

mony should Continue (unless currently irrelevant or unduly addative),asthe hearing

is to provide,, a full opportunity to present all testimony and evidence that is relevant

to the issue. e .

WHO HAS THE BURDEN OF PROOF IN A DUE PROCESS HEARING?

4--
- The burden of proof is upon the Public Agency. The Public Agency must prove

,

that it has utilized appropriate identification, evaluation, placement, or

educational procedures in eelation-to the unique needs. of the child.

I
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CAN THE DPHO REQUEST,AN
INDEPENDENT EVALUATION OF THE CHILD?

Yes, if the DPHO finds that he/she needs more information upon which to
base his decision, he may request an independent evaluation of the child

as a part of the hearing. If the OPHO requests the evaluation, thecost of

the evaluation will be at public'expense.

WHAT ARE THE RULES FOR SUBMITTING EVIDENCE?

The DPHO need not observe the rules of evidence observed by the

courts. He is free to accept into the record any evidence that bears

on the issue at hand, and shall allow witnesses to speak freely without

interruption unless the testimony is unduly repetitious, irrelevant,, or

immaterial. '

CAN THE WHO REFER TO DOCUMENTS NOT INTRODUCED INTO EVIDENCE?

C.No, under basic administrative law, the DPHO'may not refer to evidence

not in the recorchwof the heafing.

IF THE OPHO HAS AN.EDUCATIONAL PHILOSOPHY, SHOULD HE UTILIZE THIS INMARKING HIS DECISION?

No, the DPO's decision cannot be based upon what he has taken as

a "known" that is not supported by fact or evidence in the record of the

hearing. Often, the DPHO will not ask a specific question during the

hearing'because the answer is already apparent to him. His decision

AP



cannot be based upon that " already known answer" that is not in the

record of the hearing.

It is important that, the OPHOAIRThuestions on points of. Cldrification

and not rely upon his educational philosophy.

WHAT IF BOTH PARTIES IN'THE DUE PROCESS HEARING REACH A CONSENT AGREEMENT?

If the consent agreement is.reached prior to the scheduled hearing, i.e.

through a mediation process, the consent,agreement should be written by the

DPHO and maintained by him. The DPHO should notify allparties, i.e. witnesses',

school personnel, that a consent agreement has been reached by both parties.

If a consent agrgpment is agreed upon during the course of the hearing,

the DPHO writes the consent agreement as his written report and has both parties

sign the agreement.

zr
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GENERAL ROLE OF THE DUE PROCESS HEARING OFFICER

A DPHO is:

1. an impartial arbiter-4r

2. a coordinator (responsible
for arranging the Hearing
and notifying all 'parties of
major activities or events)

3. an information source

(responsible for informing
all parties of their rights
before, during, and after the
Hearing)

4. an uninvolved party--

5. a decision-maker--(responsible
for making decisions based
solely upon the evidence and
testimony presented during the -

Hearing)

6. a.protector of confidentiality--
(responsible for maintaining
confidentiality of information
prior to, outside and after the
Hearing).

r,

4

oI

A DPHO is not:

- -a'judge

- -a referral source (for lawyers,
witnesses, etc.)

--an enforcer or interpreter of
those rights

--an employee of the school district .

or previously or currently involved
withthe child's care or educational
program

--a person who seeks information out-
, side the Hearing which might influence

his decision

---a person who dicusses matters prior
to, ,outside or after-the Hearing
which should only be discussed during
the Hearing.,
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bb RESPONSIBILITIES OF THE DPHO

General Responsibilities:

1. To be trained and successful 1.i"61Ompl ete the Due Process Hearing Officer

training program, conducted and approved by the Utah State Office of Education.

2. To 'notify al4 parties 'of their rights before, during, and after the

Due Process Hearing.

3. To nottfy,a1/ parties of the timelines which must be- followed, for:

a. seeking'an independent evaluption;
b. directing school district oragency representatives to attend

the Due Process Hearing;
c. requesting representatives (including legal counsel) to

attend the Due-Process Hearing.

4. To notify all parties and' representatives of:

a. date, time, and location of Due Process Hearing.
.

To conduct the Due Process Hearing in a fair and impartial manner.

(e.g., how to present evidence and testimony, examine, challenge, and
cross-examine the testimony of witnesses).

6. Tq- silifithiriie the evidence and testimony of the case and to arrive.

-it an impartial decision based.solely on the evidence and testimony
presented during the hearing and made a part of the record.

7. To notify all parties"of the facts, findings, and decision regarding the

earing within 45 days of receipt of the written request for a Due Process
h aring.

8. To `be accountable for all deadlines nd procedures in the laws and

standards for due process:

a. ,Utah's Amended Annual Program Plan states that upon receipt of the
written requestTIffihearing officer will provide to the parents and
to the officials of the public agency notification as to the time and
place of the hearing, which shall be completed within 45 days of the
requett, and shall be a time and place reasonably cohvenient for the
parents; and

b. The decision of the Due Process Hearing'Officer will be in writing
anti should be sent by certified maq within 45 days after the

request foi. the'Hearing to.the parents, to the pbblic agency, and
to their respective representatives.

44

9. To maintain confidentiality of all information.

3 2

At,



/ ri

e

4,
RESPONSIBILITIES OF THE PARENT AND
PUBLIC ,AGENCY IN A DUE- PROCESS HEARING
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PARENT RESPONSIBILITIES
Jf

k
. .

When parents have officially requested a due process hearing it shall bed>their responsibility to:

*

1 Attend the Hearing.

2. Provide to, the OPH0a list of the evidence and.witnesses that will
be presented at the Hearing.

3. Provide to the public agency (five days prior to the Hearing) copies
of written evidence that will be introduced into the record of the Hearing.

.4. Comply with the decision: made by the hearing officer. If an
appeal is made, parents must comply with the decision until it
is. appealed and changed.

5. Continue to send their child to school in compliance with the compulsory
attendance laws.

34
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PUBLIC EDUCATIONAL AGENCY RESPONIBILITIES-

When the public education agency becomes involved in a Due Process Hearin6
or requests a hearing, it shall be their responsibility to:.'

1. klitiate a due process hearing upon written request of,the parent's,
dr-initiate a due process hearing on their own behalf.

27 Provide the parents with a copy of their righ under procedural
safeguards.

Appoint a Due Process Hearing Officer (DPHO).

4. Provide access to all educational records, reports and filed regarding
the child to the parents and those iudividuals designated by the
Parents at a reasonable cost.

it
V

5. Provide to the DPHO.copies of those records.

6. Provide for the attendance of appropriate school personnel to give
evidence and testimony itthe Hearing on behalf of the public agency
and when requested by the parents.

7. Assure the parents that the child's educational status will remain
the same until after the DPHO has rendered his decision.

8. Prbvide for a surrogate parent where it #is indicated.

. 9. Provide a meeting room for the Hearing.

10. Provide to the DPHO lists of the evidence and witnesses that will be
presented at the Hearing.

11., Provide to.the parents (5 days prjorto the Hearing) copies ie

written evidence that will be introduced into the'record of the' earing.

12. Provide, during the Hearing,'+an interpreter for the deaf, or interpreters
fluent in the primary language of or used in the child's home.

4
13. Comply with. the decision of the hearing *officer. If the decision is

appealed, the public agency must comply until it is appealed and ,

changed.
,o .

14. Arrange for and pay the cost of a verbatim or electronic recording
(written or electronic) of the Hearing to the parents upon their request.*

15. Reimburse the negotiated and approved expenses of the DPHO relative
to the Hearing. j 4

!Experience has shown that a written verbatim transcript is more cost
effective and more useful than an electronic recording of the proceedings.

U)
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Section I

DIRECTIONS: For Questions 1 'through 21, indicate whether the statement'is true or false:

Answer

T F

T F

T F

T. F

T F

T F

T F

T F

T

T F

T F

O

'Questions,

/
1. An impartial due process hearing

`may be requested 'hen ,the parent
initially gives onsent, but later
revokes this co sent.

2. Both the parents and the LEA chose
the OPHO.

3. The ConStitution of the U.S. direct-
ly *vides for the right to an edui:
cation for handicapped children.

4.,The PARC case'outlined a 23 step due
process procedure to be utilized in
making changes in the,edbcational
status of mentally retarded children.

,5. Bo .the PARC and Mills buses estab-
.

lished the "least restrictive environ-
ment" concept.

1

Reference *in Manual

Page 2

6. The due process procedures are designed
to protect against arbitrary decisions
on the part of the school.

7. The mediation process is one way to
delay a parent's right to a due process
hearing.

8. A surrogate parent is not an employee pt
theSEA or public educatiOn agency involved
in the education or treatment of the child.

9. The term "days" means calendar days.

10. The term "impartial dueprocesshearing
officer" means a person or tribunal of
persons assigned to pieside at a due
process hearing.

11. A due process hearing officer does not
have to complete a training program
approved by the state.

12. A child over the age of.18 can request
a hearing.

I
0r

Page 14

Page 5

Page 6

'Pages 6 -& 7

Page 7

Page 8

Page 10

Page 10

Page 10

Page 13

Page-14
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Answer Questions Reference in Manual

T F 13. The request for"a due proCess Page 15
hearing should be made in writing
6 the state superintendent.

T F 14. The DPHO initially notifies the Page 15
parents in writing of their
procedural rights in the hearing.

T F 15.,Only legal or professional persons Page 16
are allowed two represent the
participants during the hearing.

T F 16. The decision of the DPHO is binding Page 19
upon the parents and public education
agency subject to an impartial review
by the state education agency or
judicial appeal.

T F

T F

T F

P. The party requesting a due process
hearing must prove his case.

18. The DPHO and the parents may! request,
an independent evaluation.

19. The DPHO'may refer to documents not
introduced into evidence when making
a decision.

T F 20. The DPHO can rely upon hfs educational
philosophy instead of:asking points of
clarification.

V

Page 20

Page 16 & 2

Page 20

PageS* 21 & 22

DIRECTIONS: For'Questions 21-30, indicate the individual(s) responsible
for; each of the following activities (an individual may be used more than
once). (a) DPHO, (b) public education agency, (c) Parents

Answer Questions

21. Notify all parties of the date,
time, and location of tine hearing.

22. Provide to the public educatiOn agency
copies of evidence that will be intro-
duced into the hearing.

23. Attend the hearing.

,24. Provide appropriate school personnel
for testimony at the hearing

25. Provide access to all educational
records, reports, and'files.

f.

Reference in Manual

Page 25 1

Page 27

'Page 27

Page28'

Page 28
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Answer

I
..
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Questions. Reference in Manual

26. Comply with the hearing decision. Pages 27 & 28

27. Conduct the he/king in a fair and Page 25
impaitial manner.

NN

28. Be accountable forall deadlines . Page 25
and procedures in the laws.

29. Notify all parties of their rights Page 25
before, during, anti after the

-hearing.

30. Be responsible for making a Page 28
verbatim transcript of the hearing.

1
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SECTION II

Goal

a

a

Upon completion'of reading information on the pre-hearing activities of the

Due Process Hearingibfficer, the participant will be able to identify (by marking)

or demof'strat (by listing) his/her knowledge on the prd-hearing activities by

correctly answering specific question5=Crn those 4ctivities with 80% accuracY.N.)

Those questions will betaken from the following specific objectives for
. t-

ection

,Aa
1. Be able to identify (by marking 7 the information the DPH0 shoUld have

?flowing his/her initial contact with the educatibn agency superintendent.

2. Be able to identify (by marking) the parties that the DPHOwill be in
contact with.during the pre-hearing activities.

3. Be able to identify (by marking) what the DPHO does if another agency
is providing the current education program for the child.

4. Be able to identlfy (by marking) the,two types of activities that the
DPHO will be invklved in prior to the hearing.

S. 'Be able to identity (by markihg) the procedures for makinAverbatim
transcript of the hearing.

6. Be able to identify (by marking) the procedures in 'selecting an interpreterwhen necessary.

7. Be able to identify (by marking) what is'suggested to be included inthe letter to the principal administrative officer of the public
). education agency at least five days prior to the hearing.

8. Be able to identify (by marking) what is suggested to be included inthe formal letter to the principal administrative officer of the publicedu'cation agency at least five days, prior to the heaf-ing.

.9. Be able to identify (by marking).
what information the DPHO shoui.d. havefollowing his/her initial Contact with the parelits.

10. -Be able to identify (by mdrking)-what is suggested to be included in
the formal letter to the parents at least fifteen days prior to thehearing.

11. Be able to identify (by marking) what is suggested to be included _inthe formal letter to'the parents at least five days prior to the,hearing.

12. Be able to identify.,(by marks w all fof-mal correspondence is-sentto the parenfT and education agency..

13. Be able to^identify (by marking) how the DPHO contacts witnesses in adie process hearing.

r 40
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14, Be able to identify (by marking) the parts ,of an agenda for the due process
hearing.

15. Be able to identify (by marking) the areas, that the DPHO nelds to establish
"ground 'rules" for conducting the hearing.

16. Be able-to identify (by marking) who is responsible for paying the
expqnses incurred by the DPHO. f

17. Be able,to identify (by marking) how the DPHO receives a list of, the
representatives who will be testif*ng on behalf of the parents and
the ,education agency.

4

41
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1.0, SEQUENCE OF ACTIVITIES AND EVENTS: PRE-HEARING

HOW WILL.YOU KNOW THAT YOU HAVE EEN SELECTED AS
THE DUE PROCESS HEARING OFFICER FOR A PARTICULAR
CASE?

The superintendent or his designee) will contact

you. You will want to makesure that you have the

following information as a result of this contact:

The written request for the Hearing;

Be sure to note the date of the request--you
will have only 45 .offiqial work days following

- this date to complete.the Hearing (unless
there are significant extenuating.circum-
stances) and render adecision.

0 A copy of the local school district's policy on
hearing procedures;

10A determination of the need for an interpreter for
the parents (either foreign language or deaf);

DoThe,name and phqne number of your Contact Person for
payment, clerical assistance, supplies and
facilities;

You will want to asiCif this Contact Person is'
also the designee for other matters.

PoThe name, address, phone number of the organization
in your area responsible for your training as a
Due Process Hearing Officer (DPHO):

WHAT SHOULD YOU DO IMMEDIATELY AFTER YOU'ARE -CON-
TACTED TO BE A DUE PROCESS"` EARING OFFICER?

0 Call to arrange yOur training - if You have already
been trained, call the Utah State Office of
Eclucation to see. if additional training j required.

*Call the Contact Person to arrange:

.r
1.. clerical assistance.(the-superinteriAlit

may Choose to use school district,
personnel); -

( r.-

2, honorarium and expenses (e.g. travel); <

l

4,2

FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER:

1.1

1 . 3

1.4

1.2

1.5

. 5

1 . 6



-36-

3. reimbursement or supply of phone and
mailing expenses;

4. facilities ,available for the Hearing.

IComplete your training or additional training.

Next, you will be involved in two types of

activities--one is making arrangements for the Hearing

to take place, the other is vtifying all parties about

the Hearing.

NOTE: During the time prior to the Hearing, you
will be in contact with:

The Parent(s) (or guardian or
surrogate);

The Superintendent (or his designee);

The Representatives (or witnesses) who
are requested to appear at the Hearing.

These contacts have been grouped _by.

erson in the PRE-HEARING SEQUENCE OF
I TES AND EVENTS section. They.hre

not in chronological order.* Check the
PRE-HEARING CHECKLIST for the chronological
order (the Checklist Numbers in this sec-
tion refer to the Pre- Hearing Checklist)

WHEN WILL YOU CONTACT THE SUPERINTENTT?

Before the hearingou will be contacting-the

superintendent (or his designee or Contact Person) in

order to arrange for the hearing to take pla.ce and tO

provide notification regarding information, rights,

and responsibilities of the school 4istrict before,

during, and%after the Hearing.*

FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER:

1.7

\You must make at least two phone calls to the

Superintendent to set up and confirm arrangements for. CI
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the. Hearing. You will need. to.:

Decide upon a date and time for'the Hearing
convenient to both the parents and the school.

.Find a plaCe to hold the Hearing.
,

Request that a room be made available on the
day of the Hearing.

Ask Wanother school district is providing the
current educational. program for the chi3d.

NOTE: If a school,(state,
private, or public

schOol district) -- other than the
school district of residence -- is
provlding the child's current educa-
tional program, contact the adminis-
trator of that school to ask if they
wish to be involved in the Hearing. If
they wish to be involved, you must
notify them about the Hearing'. This
school district should be placed .on the
Comprehensive List of Representatives
for the Hearing and receive all,
communications.j )Establisti procedures to make a verbatim transcript

of the Hearing.,

r.

Determine if a court reporter' or A tape
recorder will be used.

If a tape recorder is to be used, ask-;.-

1) what type of recorder -- cassette or
reel-to-reel;

.
-. 2) will you_qeed batteries or an

extension cord;

3) when and where can you pick up and
: return the recorder;

4) when and where can you pick-up
cassettes' or tapes;

45) who can demonstrate howto use the
recorder.

Polf an,interpreter is needed . . .

NOTE: When parents are deaf or when the primary
language spoken in the home is not English,
arrangements must be made for an interpreter.

44

FROM PRE-HEARING

CHECKLIST ACTIVITY
NUMBER:

1.10

1.12

1.12

1.12
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1) .Call the Superintenilan-Cand'request

that'a list of interpreters be sent
to you. '

2) Choose and establish contact with the
interpreter.

3) Develop, the following:

a. a list of dates and times when the
interpreter will be needed

)0

b. for non-English-speaking parents,

develop procedures for all
correspondence to be interpreted
in the native language of the.
parents.

Establish that the'school has informed the parents
of their rights.

To notify the Superintendent about the Hearing,

you must write two letters and make one phone call.

).At least 15 official work days prior to the
Hearing, send a formal notice to the superinten-
dentby Certified Mail, Return.Receipt Requested-
which indicates the following:

1. the time, date'and location for the
Hearing;

2. a 'reminder that parents must be given
full'access-to their...child's record,

,

before the Hearing;

3. a date (7-9 official work days prior to
the Hearing is suggested). when you will
call for a list of the documents that
will be introduced into evidence and a
list Qf representatives requeSted to
appear by the school district at the
Hearing including:

. name

mailing address
phone number (area code)
title/relationship to child
reason for attending
order of appearance;

FROM PRE-HEARING
- CHECKLIST ACTIVITY

NUMBER:

1.13
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FROM PRE-HEARING

CHECKLIST ACTIVITY d
NUMBER:

4. a'summary of the main points discussed
during your previous phone conversation
with the superintendent.

p. Phone the. superintendent (or his designee) to
request the school district's list'of representa-

, tives who will testify at the Hearing and ask if
legal counsel will be representing the district%

prAt least 5 official work days prior to the Hearing,
send a formal letter to the superintendent- -by
Certified Mail,rReturn Receipt Requested--which
includes the following:

1. the comprehensive list of all participant
(representatives, etc.) in the Hearing
including names and titles (or
relationships to, child);

2. an agenda for the hearing (including a
schedule for the appearance of
witnesses);

3. A list of the documents that will be
introduced into evidence by all parties;

4. a list.of,vocedures to be followed
during the Hearing.

WHEN WILL YOU CONTACT THE PARENTS: 1

You will have four contacts with the parents (or

guardian or surrogate) prior to'the Hearing. ,

During an initial phone call 'or visitation, ask
the parent$ for:the following information (see
Visitation or Telephone/Checklist, "Parents-'

.Initial DPHO"):

1.. is an interpreter (fdreign language or
deaf), needed;

2. will parents seek an Independent
Evaluation;

3. what dates anti times are convenient for
parents to attend the Hearing.

el 1'_to

1.15

1.18

1.8



FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER:

0At least 15 official work.days prior to the
Hearing, you must send a formal notice to the
parents--by Certified Mail, Return Receipt
Requested -- including the following:

1. date, time and location ofthe Hearing;.

2. a date when you will call for a list of
any representatives (including school
district or agency personnel) who must.

,be contacted to appear at the Hearing.
. (ask for names, addresses, phone numbers,

relationship to child and case, and, if
possible, titles); also ask that a list
Ifthe documents that will be introduced -

into evidence to be sent to you as soon,

as possible;

1

a statement as to whether the parents
hat) requested'an oper) or closed hearing.*

4. a statement as to whether or not.parents
wish to ha&the child prgsent during all
or part of the- hearing;

5s. asstatement of parents' rights before,
during, and after the hearing.

6. a summary of the main points discussdd

during your initial cligrsation with the
parents.

PPhone or visit the parents and ask the following:

1. the list of representatives they wish to
appear at,the Hearjng--complete form
"Parents Representatives for Imparti41
Due Process Hearing";

2. if the parents are going to be represented
by legal counsel at the hearing;

3..-their wishes concerning the attendance
of their child at the Hearing;

4. whether they still wish the Hearing to
be open or closed.

1.14

1.16

I

PoAt least 5 official work days prior to the Hearing *1.19
..;

send a formal notice to the parents--by certified y

Mail,.Return Receipt Requested--which includes 17the following:
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1. the comprehensive list of All partici-
pants (representatives, etc.) in the
Hearing including names and titles (or
relationships to child);

2. an agenda for the hearing (including'a
schedule for the appearance of witnesses)

3. a list of procedures to be followed
during the hearing;

4. a list of thvdocuments that will be
introduced into evidence by all parties;

5. a list of parents' rights during the
'Hearing.

1
WILL YOU BE IN CONTACT WITH ANYONE ELSE?

a

Yes, the Due. Process Hearing Officer is re-
a,

spoosible'for:notifying all representatives (witnesses

who Willbe asked to attend the Hearing,
.4

'At least 5 .official working days prior to the
Hefring, send a formal notice to all , resenta-
tiyes-,--by Certified Mail, Return Recei' Re ueste
Which included the following:

1. the comprehensive list of all partici-
pants (representatives,witnesses, etc.)*

. in the Hearing including names and titles
(or relationship to child);

2. an agenda and hearing procedures*(in-
eluding-a schedule for the appearance
of witoesses).

e

WHAT ELSE MOST YOU DO BEFORE THE HEARING?

-

yowmust decide on a date, time, and location :tor

FROM PRE-HEARING

CHECKLIST ACTIVITY
NUMBER:

'1.20 ,.

'the Hearing. This should be as convenient' as pbssible

t
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for all parties. In order to fully notify all parties

about the Tearing, you must develop:

1. a comprehensive list of participants (repre-
sentatives, witnesses) for the Hearing, see
Checklist Numbers 1.13-and 1.14;

2. an agenda for the Hearing, see "Developing A.
an Agenda for the Hearing"; JPIC

3. a,set of procedures to be followed during
the Hearing, see "Guidelines for Developing
Hearing Procedures".

O

GA

.

S

d

ra

FROM PRE-HEARING

CHECKLIST ACTIVITY
NUMBER!

10

C.

3

b

(
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OtVELOPING AN AGENDA FOR,THE HEARING

To'bebin, you will need

The lists of representatives requested to appedr for the Petitioner and
the Respondent (including the order in. which they were requested to appear),
this order may ,change at the. Hearing, depending upon the discretion of the
Petitioner and or the Respondents' requeSt.

Next

Decide on an order in which the Due Process.Hearing Officer (DPHO), the
Petitioner and the Respondent will be given the opportunity to examine,
challenge and cross-examine-witnesses-k

;'

StDetermine the approximate,amount of time i should take for:

1) Opening Statements
2). Witnesses' Testimony
3) Questioning Witnesses
4) Summary and Closing Statements

Then

Write the major subdivision headings for the Hearing and list witnesses'
names in the requested order for appearance

- '.
.

,,- e.g
., it Opeiling Statements (DPHO, name)

,

" ,
,.., (Petitioner, name)V i e° ,,,

(Respondent, name)
,

-II.: Presehtatio0.of Test tiMony wig Evidence for the--Petitioner *e t, ,,,,

1$,t

'1) , Jack Jonas- '',.

2) -John smith
4 '

III.: PresentatiO\ of Teitfmony and Evidence for the -- Respondent *

11 Susan Janes

* An opportunity will be provided for the DPHO, the Petitioner and
the Responded question, challenge, and cross-examine-the
testimony of each witness.

I`V. Summary Statements Petitioner
- Respondent

V. Closing Statement 'DPHO

Finally

1) Add identifying information for the Hearing
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e.g. Impartial Due Process Hearing

DPW): On Behalf of:
Superintendent of Schools: Petitioner:

School District:

County:

Reason for Hearing:

Date:

Respondent:"

2) Write the time when:

a. the Hearing begins
b. witnesses will begin testimony (be sure to note that-these a're

approximate times)

3) Add times for break (15 minutes in A.M. and P.M. is usual) and for
lunch (1 hour, is u§ual).

ti

3
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GUIDELINES FOR DEVELOPING HEARING PROCEDURES

Part of your role as a DPHO involves5onducting the Hearfhg in an

orderly manner. This means that you need to. establish some "ground -rules":

calling and excusing witnesses;

2. the presentation of testimony;

3. the presentation of evidence;

4. an opportunity for questioning of all witnesses;

5. entering statements/evidence into the record;

6. dealing witp the recording of the Hearing. .

Why? So that all participants in the Hearing have a full opportunity to present

their testimony and evidence and to cross-examine or challenge others' .testimony

and evidence. Ultimately, this will aid you in making a fair and impartial decision

basedon'sufficient.Information from both sides.

There are two -things that you must remember when developing these procedures:

1. the Hearing should be as formal as possible . . . the procedures should
provide the necessary structureAnd direction.

2. you are "running the show" . . it's up to you to'keep the Hearing
running smoothly- - remember, this is a quasi legal proceeding.

Y6u will want to list some basic procedures under each of the areas mentioned

ai;ove. Your list should be approximately (no longer than) a page in lengths'

1

ti



WRITTEN REQUEST FOR HEARING

Initiated by Game):

(Relationship to child):

tDPHO PRE-HEARING CHECKLIST

On behalf of (child's name):

Date of fequest'l:

Superintendent (or Designee):

Impartial Hearing Officer:

CHECK -

LIST
ACTIVITY, EVENT OR
PROCEDURE

. .

''CONTACTS

(

INFORMATION RECEIVED TIMELINE

ACTUAL
DATE '

COMPLETED

1.1 Receive written request
for Hearing

.

Superintendentior Designee)
phones DPHO ,..

.

.

.

.

Date of Request:

_77
CI
1,,

.
- )

1.2 Receive name of Contact
person *

. . .

.

.Contact Pepson:
i,

.

4

Phone:.

1.3

.

Receive cop f upublic
.agency' p i y 'on

Hearing ocedures

-

.

.

.

.

Person Requested
from:

.

.

_

1:4 Determide need for
°Interpreter (Dee or
Foreign Language)

_

.

.

.
_

Interpreter needed?
Yes Na

Type .

,

-
.

.,
.

.

.
.

.

1.5 ReceiTeriame.to call

for DPHO training
.

.-
--.. I

,e .,
,

,

,

_

_

Training: _ -

k
.

...
Phone,:

,

54



CHECK-4

LIST
ACTIVITY, EVENT OR
PROCEDURE

.
% ,.

.

. CONTACTS INFORMATION RECEIVED
,

TIMELINE

ACTUAL

DATE

COMPETED1,

''..

,

1.6 Call ,Contact Person:
Arrange clerical

assistance, honorarium,
reimbursement,
facilities available

DPHO phones Contact Person
-

-

.

, .

,

Clerical:

.

.

!

Phone:

.

.

1.7
-

Complete DPHO
.

Training

.4
t -

DPHO .completes training program

.

.

Date for training:

.

.

Time:

4

1.8

....,

.Call or visit Parents
(Initial Contact):
-Plans for Independent

0 Evaluation

-Convenient date for
Hearing

, 'review Parents'
.

Right ,

-Is an interpreter
needed

, .,

.

DPHO phones or visits parents .

,
,

.

- ,

.

.

. i
..

I

.gpoke with:
.

'

.4.
,

,

,

-

.

a

Planning Independent
Evaluation?

Yes No,

Convenient Dates)
times for Hearing:

.

h

,

1.9. Call or Visit School
Contact 04'rson

-

7<7

. ,.:j,K
.

.

-.
I

,
0

DPHO phones or 'visits school
,

.

-

_ ..

. t

'

Spoke with: ,

.

16

.

.

.

4..,

(
k..)

informed parents of
their rights?

Yes No

Convenient dates &
times for Hearing:

.

...
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CHECK-
LIST

ACTIVITY, EVENT OR
PROCEDURE

,

CONTACTS INFORMATION RECEIVED TIMELINE

ACTUAL

DATE

COMPLETED

1.1O

rl

Decide on date and time
for Hearing (convenient
for parents if possible)

(DPHO decision based on
convenience, availability
of room) .

.

Hearing

.

Date:

Time:

,

1.11

.

.
,

(When appropriate) Call
school providing current
educational program
-ask if they wish to
be involved

-place on Comprehensive
Representative List
(for notification
purposes)

)

DPHO calls school offering
current program

.

.

School District
offering current
program:

.

.

i
4=.
00

.

tt,

Contact:
,

1.12

,

Arrangefacqities and
equipment for Hearing

-Find place to hold
Hearing
-Establish procedures
for recording

-Establish procedures
for interpreter (if
necessary).

/ .
)

.

i

,.

.

4

t

.
,

.

,

-
,

Location for Hearing

.

.

Address:

* .

Procedures for
'Recording:

,

(Interpreter),
Dates Needed:,

5'7

C

53



AN

_

CHECK-

LIST,

-

ACTIVITY,*EVENT OR
PROCEDURE CONTACTS

.

INFORMATION RECEIVED TIMELINE

ACTUAL
DATE
COMPLETED

1.12

*

,

(cont'd.)

.
.

.
.

.

.

,

.

.

. .

..
.

(Interpreter)
Times Needed: .

Name:

Phone:

.

.

1.13

.

Send notice to Super-
intendent:

LTime, date, location
of Hearing

-Reminder of Parent's
. rightpto accesS
records

-Date when DPHO will
call for 'list

of School District .

Representatives
(Witnesses) and. a

list of documents

that will be intro-.
duced into evidence

-Summarize previous
conversation(s)

.

.

DPHO writes to Superintendent.(or

Designee); Sends by Certified
Mail, Return Receipt Requested

.

.

.

.

.

.

,

.-

Date DPHO will call
for Representative
list and list of
°documentary

evidence:

15 of-
ficial

work ,

days .

prior to
Hearind

1

.1..

t.0

1

...,

_

,

A

r
53
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CHECK-
LIST

A
ACTIVITY, EVENT OR
PROCEDURE CONTACTS

.
.

,-
. .

INFORMATION RECEIVED
-.

TIMELINE

ACTUAL
DATE -

COMPLETED

1.14

°
Send notice to Parents/// :

. -Time, date and
locatiorrof Hearing
-Statement (or
brochure) of parent's
Rights

-Date DPHO will call
regarding (a) List
of Parent's -

Representatives
(witnesses) for
Hearing and a list
of the documents
that will be intro-
duced into evidence
(b) Parent's wishes
for Child's Attend-

during theance,Hearing (c) Open or
closed Hearing
- Summarize initial

conversation

,.

t

t,

.

DPHOAtrites to Parents;
Sends by Certified Mail,.
Return Receipt Requested

.

.

.

.

.
.

.

P ..

?

.

.

°.,

.

.

.

,

.

-,

,

-

,,

.

.

,

%

Date
6

DPHO will call
foe-Representative
list and list of
documentary
evidence:

.

15 of-

ficial
work
days

'prior to
Hearing

.

-

.

.

.

.

.
.

1

al
CD

,

.

,

.

..

.

,

.

,

. , .

.

.

.

1.15 Call Superintendent:
-List of School

District Represen-
tatives

-Confirm if legal ,,,

counsel will repre-
sent school r
-Confirm Hearing
arrannements .

.. ,

.

.

DPHO phones Superintendent

1
.

.

.

- .

.

,

,

,

i.

.

.

.

.

.

62
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9

.

CHECK-
LIST'

.

,

.

.

ACTIVITY, EVENT OR
PROCEDURE

.

CONTACTS
.

'INFORMATION-RECEIVED TIMELINE

9-

.

ACTUAL

DATE

COMPLETED

r

1.16

,

Call Parents:

-List of Representa--
tives

-Conftrm if legal
counsel will repre-
sent parents

-)Child's attendance at
Hearing .

, -Open or Closed
Hearing

4

.

4

DPHO phones Parents

.

,

.

,

.

,

(Attach Represebta-
tives list)

-Parents wish
child to attend
Hearing? Yes No

-Open or Closed
Hearing?

.

.

e

)

.

1.17

:

Develop agenda and
Hearing procedures
including:

-Comprehensive list
or Representatives

.

e

. .

Prepared by DPHO

.

..

.

.

.

)

.

,

,

,

-

,

,

,

,

and scheduled time to
appear.

,

-Rules for presenting
testimony

1.18

.

Send notice to Super-
intendent:

Agenda and_Hearing
proceduresi

-Comprehensive list of
Representatives
scheduled to appear

-Comprehensive list
of evidence that will
be introduced

,

.

.

DPHO writes to'Super-
'intendent; sends by
Certified Mail, Return
Receipt Requested .

,

. ,

..
.

.

.

.

.

\
.

.

.

4. ;;

.
.

Five (5)

official'
work
days ,

prior to
Heaving

JP 1

t

.

63



CHECK-
LIST

-,
)

._ r -

icCTIVITY, EVENT OR
PROCEDURE

, CONTACTS

.

INFORMATION RECEIVED

_

TIMELINE

ACTUAL
DATE

COMPLETEb

1.19 Send notice to Parents:
-Agenda and Hearing
procedures

-Comprehensive list of
Representatives
scheduled to appear
-Comprehensive list
of evidence that will
be introduced

-

DPHO writes to parents;
sends by Certified Mail,'
Return Receipt Requested

.

.

.

_

-

;
,

.

Five/-5-1

offkial
work
days

prior to
Hearing

.

.

.

.

.

1.20 Send notice to all
Repfesentatives:

--Agenda and Hearing

procedures
-Comprehensive List
of Representatives

-

DPHO oftes to all Repre-
sentatives (witnesses) on
Comprehensive List; send by
Certified Mail, Return
Receipt Requested

.

,

. Five (5)

official.
work
days
prior to
Hearing

1

1

cyl

-Iv

.

.1.21

.

Check all Hearing
arrangements for last
minute details to
complete

, .

4

. .

..

.

An. arrangemonts
to coMplete? List:,- ,

.

.

4.
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PRE-HEARING: SUGGESTED FORMS AND LETTERS.

FROM CHECKLIST
ACTIVITY NO.

TO:

.

DESCRIPTION

.
v

.. 1.8

.

Parents.
.

.
-

.rnitial DPHO Contact (Visita-
tion -- Telephone Checklist)

1.9
.

Public Agency Super-
intendent or Designee

Inititrl-DPHO Contact (Visits-
'don --.Telephone Checklist)`

1.13
,

Public Agency Super-
intendent or Designee

. .

Pre-Hearing Information
Telephone follow up and
notification of date and
lbcation for Hearing

1.14

..-

,

.

Parent$

- .

Pre-Hearing Information ,

Telephone follow up and
notifiaction of date and
location for Hearing

1.14 Parents
s

Information on witnesses
(attach to letter `1.14)

1.13 PubliC Agency
.

Information on witnesses
.

(attach to letter...1.13)

.

1.15 Public Agency List of,Representatives
th&Doumerits

s
.

,

.

.

1.16

.

Parents
.

Litt co4 Representatives

and Documents
.,

.

1.17 Parents and Public
nAgecy

(.

Sample Agenda
.

.-

1.18 Public Agency Super-
intendent or Designee

Agenda, List of Documents,
and Representatives

1.19
.

Parents
.

.

Agenda, Li$.t.of Documents
and Representatives

1.20 Parent and Public

Agency Repres'entati've
..

. -

Information on the date and
Tpliption of the Hearing

..

67
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Sample from Checklist No. 1.8

VISITATION = TELEPHONE CHECKLIST

PRETHWA INFORMATION (TO PARENT)
1.

Complete before calling

Child's Name:

Parents' (Guardian or Surrogate) Name:'

Phone Number:

School District:

School Representative:

Phone Number:

Date of Written Request -for' Hearing

Reason for Request:

A'NOTE: You may not disaqs any matters relating to the facts of the case. You are ,

calling to make arrangements only. The parent may wish tuiliscuss the ease.
If this happens, you must tell them that you cannot, under'any circumstances;
discuss any information about the case.

A

Complete during the:call, check off items as they are discussed 4

-Date:

Spoke with: t"")

1. Introduce yourself e.g. This is

I have been appointed as the Hearing
Officer in the matter concerning

(name"of child)

2. Explain reason for call e.g. I am calling.for_two reasons., First,"

I would like to determine if you have
been fully informed of your rights.,
Second, I Auld like to ask you a few

o
1 questions in order. to obtain the

,

quotions? -

(rF NOT, ESTABLISH, ANOTHER TIME TO CALL.)

----necessary information I will need to
*make arrangements for the hearing. Do,

few toydli.have a minutes answer my

68



3. 'Explain parent's rights

1

.6.

-55-
4

e.g. FirSt of allyrI Would like to determine
if you have been of your rights.
Please answer yes orno to the following
questions.

a, Have you had access to all eduCational
records for your child?

Yes No

b. Have you hid an opportunity to obtain

copies of those records at the actual,
cost of reproduction?

Yes No

c.' Have you named, in wrtting, others
who may have similar access (e.g.
lawyer, independent evaluator)?

Yes, No

d. Have you been informed that you may
request the attendance at the
Hearing any school personnel who
may have information relevant to
your child?

,,Yes* No

e. That you may bring representatives,
including legal'counsel, to the
hearin

No

f. Have access to any evidence that will
be introduced into the hearing at
least 5 days prior to the hearing?

Yes , No

NOTE:, If you receive a no answer to any of these questions,
you should explain to the parent that they have that
right according to law.

.

.

4. Ask the following questions a. Is English-the primary laAguage
'spoken in your home? Check.One:

Yes No \,..._ /

*

&. Do you plan to have Or have you had a

an independent educational evaluation?
Yes -No

If parents are not sure what an independent evaluation is,
explain; the following:

1; -a series-of tests or an assessment
2. conducted' by qualified professional outside the school
3. at the parents' expense '

4 it may be used during the hearing,.

.89
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c. What written evidence do you plan to
introduce?

Remind the parents that any evidence they plan
to introduce must be disclosed at least five
days prior to the hearing.

d. DO you plan to be represented by
legal counsel?

Yes No

If yes, name,of counsel

e. What witnesses do you plan,to 1.0e
testify?

f. to you wish to have the hearing open
or closed? Check one: -

Open Closed

g: What would be the most convenient
date and time for the'hearing?

FIRST CHOICE SECOND CHOICE , THIRD,dHOICE

DATES:

'TIMES: ,

DAYS:

.

h. DoeS the (location)
create any problems for:you as a
loc4tion for the hearing?

Yes No

5.Summarize the Conversation e.g. -I understand that you will be obtaining
and explath that theyftlexpect an Independent Evaluation and that it
a letter from you soon. will be 'completed by (date). The date.

and times which are best for.you for the
hearing are (date and time). I will

be sending you a letter soon which tells
the exact date, time, and location for
the Hearing.

I
I

A

.
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Sample from Checklist No. 1.9

VISITATION - TELEPHONE CHECKLIST

PRE-HEARING INFORMATION (TO PUBLIC AGENCY)

Complete before calling:

Child's Name:

Parents' (Guardian}` or Surrogate) Name:

Phone Number:.

School District:A
(R101,6 1-K...xivei)

School Representat e:
0464*x y

Phope Number:

Date of Written Request -for Heailng:

Ilason for Request:

NOTE: You may not discuss. any matters relating.to the facts-of the case. You- are
calling to make arrangements only. The school representative may wish to
discusS the case. If this happens, you must tell them that you cannot
under-any circumstances, discuss any information about the case.

Complete during the call, check off items. as they are discussed.

Date:

Spoke with:

1: Introduce yourself'

2. Explain reason for call

e.g. This is
' I:have been appointed as the Hearing

Officer in the matter concerning
(name of child)_

e.g. I,am calling for two reasons. First,
I want to confirm that you have fulfilled
your. due process r44uirements in this
matter. Second, I would like to ask
a few questions order to obtain the
information I need to make the arrange-
ments for the hearing. Do you have a
few minutes now to answer my questions?

(IF NOT? ESTABLISH ANOTHER TIME TO CALL.)

4



3. tAsk the following questions

-58=

6.: Have you informed the parents of
their rights?

Yes No

b. Do you know your rights?
Yes No

If no, refer them to the Amended

Annual Program Plan for FY 1978
under Public Law 94-142, t B.

c. Do you plan to be represented by
legal counsel?

Yes No

If yes, name ofcounsel

d. What witnesses do you plan to
introduce?

e. What written evidence do you plan
to introduce?

Remind the agency that any evidence to
be introduced must be disclosed at least
five days prior to the hearing

f. Do you havel conference room large
enough for the hearing? (Adjust
for number of expected participants)'

Yes No .

A If no, do yow-have artyrecommendations
.for a location for the hearing?

g. What would be the most convenient
date and time for the hearing?

FIRST CHOICE SECOND CHOICE THIRD CHOICE

DATES:

TIMES:

DAYS:

Cross check with datesand times obtained
from the parents.

72
e
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4. Summarize/the conversation
and explain that he/she may
expect a letter from you
soon which tells the exact
date, time, and location of
the hearing.

ti

1
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Sample from Checklist No. 1.13

Sample Followup Letter: Prehearing Information
(SCHOOL DISTRICT)

This letter will serve to summarize our phone conversation of (date)
regarding the arrangements for the hearing on the matter of (child's name)
As I stated during our conversation; the purpose of our discussion was to
obtain information necessary for the hearing.

We discussed the introduction of written evidence and the presentation
of witnesses and agreed that written evidence and the attached list of
witnesses must be forwarded to me in time for full disclosure to the parents
within the mandatory five-day time limit.

In addition, we agreed that; since English is the prima4language of
the home, there will be no need for an interpreter or translator. Also, the
parents request that the hearing be (open/closed) .

Finally, we agreed to hold the hearing at (location) on (date) at
(time) .

The parents have also agreed to this time and place. I will send a
formal notice to you and your witnesses regarding the time and place of the
hearing as soon as I receive your list-of witnesses.

Thank you for your cooperation. If you need to contact me in reference
to the proceedings, you May do so at (phone number) from -(hours) to

on'any weekday. Once again, I will not be able to discuss the facts
of this case with yOu, only the procedural matters relating to the arrangements
for .the hearing.

S,incerely,

$70
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Sample from Checklist No. 14

Sample Followup Letter: Prehearing Information (PARENT)

bear

This letter will serve to summarize our phone conversation of date)
regarding the arrangements for the hearing on the matter of (child's name) .

As I stated at the beginning of our conversation, the purpose of our discussion
was two-fold: 1) to determine if the (public agency) has fully complied
with the due process requirements, and 2) to obtain information necessary to
plan fo'r the hearing.

After discussing the due process provisions on a point-by-point basis,
I am satisfied'that the school district has adequately informed you of your
rights. In addition, we discussed the introductioh of written viraence, the
presentation of witnesses, and your plans for an independent educational
evaluation.

Let me remind you again that any written information you plan to
introduce must be forwarded to me in time for full disclosure to the public
agency within the mandatory five-day time limit. Also, please complete the
attached form listing the witnesses you intend to present.

In addition, we agreed that, since English is the primary language of
the b e, there will be no need for an interpreter or translator. Also, as
we agr ed, the hearing will be (open/closed) .

Finally, we agreed to hold the hearing at (location) on (date)
at (time) The school district has agreed to this time and place. I
will send a formal notice to you and your. witnesses regarding the time and
place of the hearing as soon as I receive your list of witnesses.

Thank you for your cooperation. If you need to contact me in reference
to the proceedings, you may do so at .(phone number) from (hours) to

on any weekday. Once again, I will not be able to discuss the
facts of this case with you, only the procedural matters relating to the
,arrangements for the hearing.

Q.

Sincerely,
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AttaChment to 1.13 & 1.14

Information on Witnesses Re:

S

(Name of Child)

Please complete the following information so that notice may be provided .

to the witnesses relating to the time and place of the hearing.

1. Voluntary WitnesSes:

NAME ,POSITION
. ADDRESS

a)

b)

c)

d)

e)

owl
2. Witnesses to be compelled. (Note: In accord with Section 300.508, any

party to klearing has the right to compel the attendance of witnesses.
This sect4071 should be usedto list the name of'witnesses who are not .

attending.on a voluntary basis.).

NAME POSITION4o

a)

b)

Reason for requiring attendance:.

Reason for requiring, attendance:'

'76

ADDRESS
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Sample from Checklist No. 1.15

TELEPHONE CHECKLIST

PRE-HEARING INFORMATION - PUBLIC AGENCY'S
LIST OF REPRESENTATIVES AND DOCUMENTS

Complete before calling

Child'Olamse:

Parents' (Guardian or Surrogate) Name:

Superintendent's Name:

--School District:

Phone Number: ( )

Date of Written Wequest for Hearing:

Reason for'Request:

Complete during conversation.

Date:

Spoke with:

1. Identify yours-elf e.g. This is

2. Explain reason for call

-1P

3.

O

e.g. First, I am calling asarranged to
establish that I have a complete llst,
of, the representatives that you
misb.to call at the hearing and'
second, that rhave a complete list,
list,of the documents that will be
introduced .into eviddnce..

.

104rst, I would' like to confirm the
lift of yourrepresdntativee and the
°Ater in which you.wish to haiie them

Oldase correct me if the list
is intorrbct.

READ LIST OF REPRESENTATIVES IN'TUE ORDER
I

SUMMED.

c

- a. Is this list,complete? L

Yes : No

7

I
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If no, who are you adding ok.
deleting?

Next, L would like_to confirm with you
the documents that will be introduced
into evidence. Pleate correct me if
the list is incprrect.

!READ LIST OF DOCUMENTS

5. Remind the Agency of the
Hearing date

.4

go

I.

e.g

0

,a, Is this list complete?
.Yes No

If no, what documents-do tu-wish
to add oridelete?'

-b. -Have the parents hadaccess to
these documents?

Yds No-

Z
if no, remind the agency that
'phrents have a right of access to,
ail documents that will be.intro-

.iduced into evidence five days prior
to the hearing-date.s, s

. At the hearing on (date) e ,

I will be calling yourrwitnesses in
the order weAreed upon today.

.°
t 5. o

.. ./ T. b

4

..s
o

o.. .. %4I 4 1, a. .. - of

o
4

o joi
. '-': .

1'..

I , ?
. ,

J 4 , e
fr

.. , .

fI

#
ft

d

t

o I

al
% *

t
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Sample from,Checklist No. 1..16 ,

TELEPHONE CHECKLIST

PRE-HEARING INFORMATION - PARENTS' LIST OF.`
REPRESENTATIVES AND DOCUMENTS

Complete before calling

,Chi 1 dLs: Name :

.

Parents" (quardiap or Surragate) Name:

Superintendent's Name:

Sqhool District:

Phone Number; (

,

I

Date of Written. Request for Hearing:

-Reason, fo r Request :

Completejipring oonyersation:'

Date Qontacted:
Spoke With:

1. Identify yourself e.g. 3"This is
. .

-2: Explain Reason for call' e.. g. .1 am calling as arranged to establish
i - that I have a complete list of the'

, reOresentatives that you wish to call. _

at the hearing and also that I have
a comOlete list of the documents thatt ,

& .2..
I

sik will be introduced.into evidence.
F.,'

3.

'.
A .

- .

I would like to confirm with
you the list of your riOesentatives
and. the order in which you wish .to
have them called. Please correct me
if the list is incorrect...

RFAD LIST OF REPRESENTATIVES'IN THE
ORDER SUBMITTED

'a. ,Is this list complete?
Yes ". No

If no, who do you wish to addor
delete?
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° 4. Next, I would like to coqfirm with
you the documents that will be
introduced into evidence. Please
correct me if the list is incorrect.'

4

4

READ LIST OF DOCUMENTS

Is this list complete?
Yes No'

If no, what documents do you
wish to add or delete?

b. Has the agency had access to these
documents?-

Yes No

If no, remind the parents that the
. agency has a right of access to

all documentsfthat will be intro-
duced into evidence five days prior

. to thehearing date. .

- ,

. 5. Remind the Parents of the e.g. At the Hearing on (date) ,

Heating Date %at (location) , I.will be .

calling. your representatives in the
order agree upon today.

b

0
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Sample,from Checklist'No. 1.17

SAMPLE AGENDA

9:00 a.m.' Thursday,,March 30, 1981

Conference,Room of Anywhere' School
747 Mountain View; Drive

Anywhere, Utah

I. Formal Call to Order

II. Introductory Remarks

A. Introduction of Hearing including Purpose and Procedures

Introduction of Hearing Officer

C. Introduction of Participants for Record

D. Establish Compliance with Parental Rights for the Record

E: Statement of Open or Closed Hedring

III. Opening of ,Formillrestimony

1

A. Format
N 411

B. Opening Statement

1. Petitioner

2. Respondent

C. Presentation of Written Evidence and Testimony

I. Testimony of Witnesses and Evidence

L_ a) Petitioner

b) Respondent

IV. Summary Statements

A. Petitioner

B. Respondent

V. Closing Statements by Hearing Officer

A. Decision Date

B.'--Availability of Verbatim Record of Hearing

C. Procedures for Appeal

81
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Sample from Checklist No. 1.18

Dear (Superintendent or Designee): O \,t

The agenda for the Impartial Due Process Hearing of (child's name) to be
held on (date)))eginning'at jtime) isjulosed for your review. Included with
the agenda is a list of procedures whickwill be followed during the hearing.
Please read these carefully before tbellearing.

Also .enclosed for your information,ls a list of all representatives
participating im the hearing and a list of the documents that will be introduced
into evidence. ,I would like to remind you that if you have not had disclosure r
to any of these docuMents, you may challenge_ their introduction into evidence
in the hearing record.

If you have any questio regarding the agenda, list of witnesses4or
documents, please contact me at (phone number) from (hours) to on any
weekday. I will not be able to discuss the facts of this case With you, only
the procedural .matters rel4ted to the activities of the hearing.

'4S4ncerely,

Due Process Hearing Officer

DPHO /ps

Enclosures: Agenda
List of Representatives
List of Documents

00
,
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SaMplefrom Checklist No. 1.19

Date:

Dear (Parents):

Please find the agenda that is enclosed for the Impartial Due Process
,Hearing on behalf of (childds name). This will give you an idea about the
'order in which testimony will be presented.- At the hearing you or your legal
representative will have the`opportunity to:

present evidence (documents) -
call witnesses to present testimony
and/or evidence

challenge, examine, and cross-examine witnesses

A list of representatives who will participate in the hearing is includedfor your information and referehce. In addition, enclosed is a list of the
documen4 that will be introduced into the heaiing. 1-would like to remind
you that if you have not had disclosure to any of these documents you may
challenge their introduction into evidence in the hearing record.

If you hilve 'any questions regarding the agenda, list of witnesses, or
documents, please Call me at (phone number) from (hours) to on anyweekday. I will pot be able todiscuts the facts of this casTeTMYOu, only'
the procedural matters related to the activities of the 'hearing.

Sincerely,

Due Process- nearing Officer.
4.-

, drDPHO/ps 0,1
.

-. ,
.

Enclosures: Agenda 4 .

4
List of Representatives

.--

List of Documents
. .

0

111

83
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ample from Checklist No. 1.20,

Date:

. -Dear.(Parent or School Representative):

You -are requested to appear at the Impartial Due Process Hearing on
behalf of (child's name) at the request of (Parent or School District . The
Hearing will be conducted at (building name, room no., a ress eginning at
(time) on (date). , (

For your reference, an Agenda for the Hearingthas been enclosed. please
note the time when you are scheduled to appear. Although it is difficult to
predict exactly how long you will-be required to stay, you' may.plan on at
least' (specify time period)°.

A list of the general procedgres which will be followed during the Hearing-
is also enclosed. Please review these before the Hearing. A'comprehensive
list of representatives who'will appear at the Hearing has been enclosed
for your information.

Please call or write before (date) to conffm your participation, in
the Hearing.

Enclosures: Agenda
Hearing Procedures
Comprehensive List of

Representatives

Sincerely;

Due Process Hearing Officer
(phone number and address)

84

o a
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ADDITIONAL TELEPHONE.LOG

A NOTE: In some instances you may have further telephone contact than

those suggested in the Pre-Hearing Activities. Tfiis Sample elephOne log

O

may be utilized to maintain a record of/those calls.

.

DATE , PERSON TALKED TO ',SUMMARY OF CALL
.
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.
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.
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'Section II

DIRECTIONS: For Questions 1,7, match the activity or procedure with
their corresponding timelines. (Timelines may be used more than once)
Timeline: a. at least 15 offical work days prior to the hearing; b. at
least 5 official work days prior tothehearing; c. 30 official work days;
d. 45 offiCial work days.

Answer,

j

1
Activity or'Procedure Reference in Manual

1. notice of the hearing sent to the Page 33
superintendent (time, date, etc.)

2. notice of th;hearing sent to the
parents'(time, date, etc.)

3. Agenda, Hearing Procedures, and
Comprehensive List of rArticipants
sent to parents

4. Agenda, Hearing Procedures, and
Comprehensive List of participant
tent to superintendent "awe' 7,

5: Agenda, Hearing Procedures, Comore,-
hensive List of representatives sent
to all participants

. 6: Length of time between date of the
written'request for the hearing is
received and actual hearjng is con-
ducted

°

Page 35'

Pages 35 & 36

Page 34

Page ,36

Page 30

DIRECTIONS: For Questions 8-11, indicate the individual responsible for
completing or arranging the following activities (individual may be indicated /

more than once). Individual responsible: a. DPHO, b. LEA, c: Parents.

Answer Activity or Procedure . Reference in Manual

\
8. Arrangements for conducting the 'Pages 31 & 32

hearing

9. Working 061-DPRO to locate.facil- Page32
I°ities and arrange for the record=

,

ing of the hearing - .

10: NOtifying all participants of the Page 31.
,

hearing
.

, -

11.-Seeking an independent evaluation 'Page 34
O

- .

of the child
g>t
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DIRECTIONS: For Questions 12-17, indicate whether the statement is 1
,true or false.

Answer

T F

T F

Questions

12. If another school district, other
than'the school district of the
child'sresidence, is providing
the current educational plan, the
DPHO does -not have to notify them
of the hearing.

13. The DPHO should call the LEA and
the parents work
days prior to e hearing to get
a list of the' itnesses and the
documents that will be introduced
into evidence.

Reference in Manual

Page 32

Pages 33 & 35

T F 14. The DPHO will usually have at least Pages 33 & 34
foyr contacts with the.parents'and
the LEA prior to the hearing.*

T F
4
15
: The DPHO sends all written corres- Pages 33, 34, 35, 36

pondendg 'to the-parents and the LEA
by certified mail.

co.

T F f6. The DPHO shouTd establish 'ground .Page 40
. rules" forconducting, the hearing,

liven ordellY manner.

4
F 17. The agenda fOrtthe Clearing should Page 61

include a formal call to order.

a

0

14f

`,4tr
41

, 1,3

*413
*lcA 4 O P

IOW

.J 41)

I
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III. CONDUCTING THE
HEARING
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SECTION III

Goal

Upon completion of reading materials on conducting the hearing, the

participant will be able to correctly answer questions on the hearing activities

with 80% accuracy.

These questions will be taken from the following specific objectives for

Settion III:
4

.1: Be able to identify (by marking) the major components of the DPHO'sopening statement.

2. Be able to identify (by marking) the major components of the DPHO's
closing statement.

3.. Be able to identify (by marking) why an DPHO may call a pre-hearing
conference with the legal representatives of the petitioner and
respondent.

4. -8e able to identify (by marking) how the DPHObegintthe hearing.

5. Be able to identify:(by marking) the procedures for the-opening
statements of the parents and the education agency-.

6. Be able to; identify (by marking) the,proeedures for an open or closedhearing. .

2
el7. Be able to identify (by marking) the prOcedures for presenting evidenceand testimony.'

8.. Be able (to list the procedures for marking documentary evidence.

'9. -Be able to identify (by nerkinP when iheDPHOasks for clarification
of testimony, terminology, or evidenCe.

10. De able tio identify (by marking) when the parent or education agendy may
enter a staterneRt or evidence into the transcript off' the record.

11. Be able to identify (by marking) 41(iw the 5PHO-calls witnesses.

12. Be able to identify (by marking) the procedures that the DpHOmust
follow each ti6a new witness is tailed.

13!
I

,
. 13! Se able to identify (by.Marking) when summary statements are given

. during, the hearing. .

, . ,
,

14, Be able to identify (by narking) what the DPW) should do if the audience
'. becomes disruptive during an open 'bearing. 4', ,

. .

8
.

15.* Be able to identify (b; narking) what the DPHO should do if the hearim
becomes very erotiona.f.

I
, .

.
v°,

.8'j
i lie.

.
-

ek
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4,

0

16. Be able to identify (by marking) what the DPHO should do if a,witnesses'
testimony becomes repetitive or too lengthy. .,

17. Be able to identify (by marking) what the DPHO should do if thb parents
.

have not been given access to their child's records,

18. Be,able to identify (by marking) What the DPHO should do if the parents'

e rights have been denied.

4,

.

,.

...

,,

c a

I

)

%.)

on°

Nt

.

a

4 ...

)

-

4
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- CONDUCTING TAE HEARING

In order to assurer that the hearing will proceed smoothly,' ddcdrdtng to

the agenda, and following the Hearing Procedures which you have developed, you

will want to: k

1. Develop an outline of your Opening and Closing Statements including:

OPENING STATEMENT (See Appendix B'for a sam/ple opening statement);:

a. Identification of the Hearing;

b. An overview of what a Hearing is; and

c. Review of Hearing Procedures (e.g., 'Nies for presenting ,evidence,
witnesses, etc.).

CLOSING STATEMENT (See Appendix C for a sample closingsiatement7:

a. Overview of DueProcets and.Procedura ) Safeguards; and

- How this Hearing relates to the process.

- Appeal Procedures - which outlines rights and procedures for
either party to appeal' the decision.

b. Outline what will happerinext.

- Both sides will receive a written report of the facts and findings
of the Hearing :including the decision of the Due Process'Hearino

,

Officer (DPHO) Within 45 official work days from the 6,te the Phearing was requested,

- Parents may request a 'Written or verbatim recording of the Hearing.

2j, Be prepared to take notes during the Hearing.
1

Hait'a sheet ready to list evidence.

- Have a sheet ready to list witnesses.

3. _Have a copy of the affirmation oath that will be used toswea in
witnesses.

tl

(Please stand, raise your right hand) "In the testimony yoy are about
to give, do,you affirm that yo4 will tell the whole truth and nothing
but the truth?"

9



4. (Physically arrange the roem. k -4 e
SEATING -.Arrange the robm so that there WaPsPOrate wftpesschair-cose.

to the recorder and to you. °the& siging should tie arra 6e&"-
accordingly. .

...
. , .- .

. -,,

ti'-

The following ea ing arraTigeni4n'ts are suggested depending ; .

'

.

upon the number of people 4nyo0.yed'in the hearing, and, the
.

type of facilities ,y9u are utilizing. -

.
, ..

.

.." ..
,,

,

, e

..0 1 ..
',...' Counsel /Advocate , Tarelts. ''',

11, #

()Ng

44
1-7.7-tape recorder

Witness(e0
,

.

'f -I o ...6'04 -

. . % .4.

..

.
-., I ' t ,.. .0J ' , 0 ,

Counsel School` Officials

*f.

.t,

-court or

recorder V'

DRH6

tape recorder

Witness.(es)

4,

,
RECORDING - Check the tape recorder(s) to make sure it is;orking. Be

sure to have at least six hours worth of cassettes readily
available, Bring an extension cord with you.

You may want to use a reel-to-reel tape recorder or,a tape
recorder which singals the end of the tape. Otherwise, you
will need 'Xo'devise a method for signaling the end of the
tape (e.g.,,a kitchen timer or an alarm clock).

When turning the tape, be sure to ind4cate a heed to suspend
any dialogue until the tape recorder is again operational.
Be careful - be sure,the leader on cassettes have paved
before you continue as they do not record scw"

99.

oS e
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5.

. 4

If-140e hearing is closed and you have decided to sequester the withqsses
due to the confidentiality oiahe information-, you should outline the
,procedures ford calling them to testify.

55,

p-04 may wish to have a representative of the public agency act as an
assistantto summon witnesses. N.

4

a

5t.

5:

2*-

9

eP

.93

4
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PRE-HEARING CONFERENCE

On the date of the hearing; you may wish to conduct a pre-hearing

discussion with the legal representatives for the petitioner and respondent.

This hearing may take place ,one -half hour or fifteen minutes before the

scheduled time of the hearing. The purpose of this meeting may be:

1. To clarify the procedures that will be utilized in cOnducting,
the hearing;

2'. To remind legal counsel that you are not conducting a court case
but an administrative4plue process hearing and that you will' not be
ruling on the technicalities of law;

,3.° To specify that legal Jargon should be kept to a minimum as'it is
not a court of law;,

4. To remind legal counsel that you are conducting the hearing and
will be in charge of the hearing at all times; ang,

5. To ascertain that' all possibilities of negotiation between the
two parties have been utilized.

S

9.1

cIP
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2.0 SEQUENCE K\ACTIVITIESAND EVENtS: HEARING

INTRODUCTORY REMARKS

To begin the Hearing the DPHO.will . .

Formally call the Hearing: to order at the
appointed time.

I

Identify the Hearing for the record or transcript;
make a formal statement that: "The Impartial
Due Process Hearing on 6ehalf of child's legal
name is now convened on date at time. The
Impartial Hearing Officer presiding is legal name
of DPHOof address. The Petitioner is
legal name(s) of address.* The Respondent is
legal name(s) of address.* The written request
for the Hearing s submitted on date. The
stated reason for t equest,was "written
request." =

*If a representative (as oppos to the parent or
superintendent e.g.41egal counse ) will present
the case, the representative should also be in-'
traduced at this time.

PoDescrtbe the Impartial Due Process Hearing

e.g. an opportunity for parents and school
district (or agency) personnel to Meet-befOre an
unbiased individual- -the Impartial Hearing
Officer--when there are differences about any
matter relating to the evaluation or educational
placementof the child, or when the provision
of a free and appropriate public education to a
child cannot be resolved through conference and
review procedures (e.g,, Case Conference,
Administrative Review)

FROM HEARING CHECKL ST
ACTIVITY NUMBER

2.1

2.2

0 Describe the Role of the DpHOduring the Hearing 2:.a.

to conduct the Hearing in an orderly,
manner

to provide an opportunity for full
presentation of testimony

- to arrive at a decisipn based solely on
- testimony and evidence presented.during.the
Hearing

.o

ti
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0Review the Hearing Procedures which will be
followed,

Be sure to mention that--for purposes of
recording the Hearing-all participants
should .

- identify themselves (by name) each time
they speak

- try to avoid using gestves (e,g. nodding
head instead of saying "yes").

,

O.Assure that parents have been given full
opportunity to be notified, to understand, and to
exercise their rights.

NOTE: If any of the following are answered "No", .

the OPHO may wish to reschedule the Hearing to
allow for, compliance.

0
Ask if parents (1) received, (2)`read, and (3)
understood: .

1. Written notification of the Hearing;
4

2. List (or Brochure) of Parents' Rights re-
lating specifically to the activities be-
fore, daring and after the'Hearing.

Ask if parents have had the opportunity to:
(this means that they were informed of the right
and were allowed theoption to exercise the right

1. access their child's school records
(refers to written documents);

2, designate in Writing the names of others
who were given access to their child's
school 'records their"psychologist
or attorney);

3. obtain copies of school records at.
the actual cost of copying;

FROM HEARING CHECKLIST
ACTIVITY NUMBER

2.4

2.5-2.10

2.11

2.12

2.13

4. seek an Independent Evaluation (at their' , 2:14
own-expense,: they may go to a qualified
professional outside the school to
,gbtain an assessment of their,cilild)
Aithmay be used at the Hearing (i.e.,
entered into'evidence.or testimony);

al

k4

A N.

F

4
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5. request that school personnelwho
have informastion relevant to the child--
testify at the Hearing;.

reqUest that othersincluding legal
counsel and specialists -- testify at.the
Hearing;

7. 4.equest that the'Hearing be open or
closed to the public. '

IoAsk if parents wish to have the Hearing open or,
closed to the publid at this time (you may, at
this time, clear the Hearing room if they have
requested a closed Hearing).

Ask the school if it has provided the parents
access to all school records.

0Ask if the Petitioner (or his representative)
wishes to make a brief opening statement*,.

IAsk if the Respondent Lor his representative)
wishes to make a brief opening statement*.

*NOTE:, no questions should be allowed during
or after this statement:-

PRESENTATION. OF EVIDENCE AND TESTIMONY

The DPHO will want to use the following guide-

lines during this phase of the Hearing:

41The DPHO will ask that witnesses (other fhah the
principle parties, leave the room until they are
called to testify.*

-*.NOTE: This is only done ifLthe hearing has
been requested to be closed hearing.

The DPHO will call all witnesses for the Peti-
tioner first (in the order requeited by *he
Petitioner); then the DPHO will call all
witnesses for the Responglent,(in the order re-
quested by the .Respondent).

FROM HEARING CHECKLIST
ACTIVITY NUMBER

2.15

2.16

2.17

2.18

2.19

2.20

2.21
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"t{

4011 yitnesseq should be seated near the DPHO and
the tape recorder (or court reporter).

Each time new witness is called:

1. The DPHO will administer the affirmation
oath.

2: The DPHO will ask him/her to identify him-
self/herself by: legal. name

address

position or title
relationship to child
brief statement of

reason for appearing.

3. The party requesting the witness's
testimony (Petitioner or Respondent) will
by given the formal opportunity to ask
questions (examine).

4. Theother party (Respondent or Petitioner)
will be given the formal opportunity to
challenge or cross-examine the testi-
mony and evidence of the witness.

- 5. A period will follow for recross-examina-
tion of testimony and evidence presented.

6. The DPHO will ask if either the Petitioner
or Respondent will require further
testimony from the witness at a latertime.
The DPHO will excuse the witness at this
time unless one of the parties has
requested they remain available.

411When documentary evidence is submitted, the DPHO
- must . .

1. make a list containing the title (name)
of each documept and identifying it as
as submitted by the Petitioner or the
Respondent;

, 2. keep a file of all documents entered into
`'''evidence.

.

The DPHO may ask for. clarification of testimony,
terminology, or evidence when necessary.

FROM HEARING CHECKLIST
ACTIVITY NUMBER
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The Petitioner and the Respondent may enter a
statement or evidence at any time for the purpose

- of having that evidence or'sta.tementshow in the
transcript (record) of the Hearing.

CONCLUDING REMARKS

3.

FROM HEARING CHECKLIST
ACTIVITY NUMBER

)The DPHO asks if the Petitioner or Respondent Navel 2.22
any additional statements or evidence they wish
to enter into the Recbrd of Hearing (i.e., to
appear on the transcript of the Hearing).

).The DPHO then asks if (brief) summary statements
will be given:

41by the Petitioner (or his representative) 2.23

Ilby the Respondent (or his representative) 2.24

The DPHO ends the Hearing.with:

110An overview of Due Process and Procedural
Safeguards

What will happen next . .

The DPHO will arrive at a decision which
they will receive within 45 days after the
receipt of the request for a hearing.

Parents may request kverbatim record of
the Hearing (one copy will, upon request,
be furnished free by the school)

A verbatim record may be either a tran-
script or an electronic recording.

4IA statement of the procedures for appeal
following the Hearing.

0-.

9J

2.25

2.26, 2.27

*4.
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DPHO: HEARfNG CHECKLIST

ACTIVITY
NUMBER

'

DESCRIPTION OF ACTIVITY & PROCEDURES

4

CHECK AS
COMPLETED

. 2.1

.

2.2

2.3

2.4

_

2.5

2.6

2.7

(../

2.8'

2.9

2.10

2.11

2.12

OHO

,

INTRODUCTORY REMARKS
..

TO PARTICIPANTSIN HEARING:

dentify Hearing: On Behalf
Date
DPHO (name)
Name(s)
Name(s)

Read Written

Describe Impartial Due Process

Describe Role of DPHO During

Review Hearing Procedures

- A

DPHO TO PARENTS:

of (cHild's'name) '

.

a'

of Petitioner '

of Respon1ent
Request for Hearing

Hearing
. .

Hearing ,

i .

.

Hearing

it?" Yes No

. ' Yes No
.-

it? , Yes No

Rights .. ,

it? ,' : ', Yes No

.

Yes No

it?' ,4. 't4e's No

. ,

theopportunity to . : . ,

.

,
//-

1Ask about . . . .

* Written-Notification of

Did parents receive

Did parents read it?

Did 'parents understand

* List (Brochure) of Parents'.

Did parents receive.

.

Did parents read it?

Did patents understand

po As if parents were given
.

Access their-child's school
/ '

Name others who were given
their-child's school records
. 4,

.

.

.

records Yes No

access-to Yes No
a

..

g
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ACTIVITY
-NUMBER

.

DESCRIPTION OF ACTIVITY & PROCEDURES
. CHECK AS

COMPitTED

.

.

2.13

2.14

.2.15

2.16

2.17

2.18

2.1'9

.

.

2.20

'

..,

'Obtain copy of child's school record i

at cost of copying .

Seek an Independent Evaluation

Request that school personnel testify
at Hearing

. '

Request that othei.s (including legal
counsel) testify at Hearing

, - 1

ObAsk parents' wishes regarding Hearing .4 . .

'Would parents like the Hearing.open or
closed to the-public?

.

1

COMMENTS:

.

,
.

,

-

/Ask school if parents have had access to all
school records a

DPHTTO PETITIONER:

,

Yes No

Yes No

Yes No

Yes No

.

Open Closed

.

.

Yes No

.Yes No
.

.

,

,

-

.

.

Yes No
,

4

.

.

. ,

7.

.

,

,

,Ask if Petitioner (or Representative) will
: provide opening statement

.COMMENTS: 4
.,

.

...
. .

.

,

. -.

/ .,

,

DPHO TO RESPONDENT:

. ,

4

...

lir

.

9

Ask,if RespOndent (or' RepresentatiVe) will --
- provide opening statement,

.

1Q1

1/4
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ACTIVITY
-NUM8E,R

. .

DESCRIPTION OF ACTIVITY & PROCEDURES ,

CHECK A
COMPLETED

,

1.

.

. .
-0

1.

.2.21

.

.

.
,

.

0 >

.

.
. .

..

.
.

COMMENTS:

..

.

., . e.
,

.

. \

- . .
. .

. ,

g
.

.

tar
t

.

.
..,

.
.

.

,

PRESENTATION OF. EVIDENCE & TESTIMONY
..

. ..

Representatives's
Name/Title &

,Relatonship to
Child

Testifying'
at the
Request of:

.Oath
Admin-
istered

Documentary Evidence.
Presented & Testimony Notes

.

,
.

.

,..

. .

. .

,

.

.
,

)

. I

.

.

1

.
.

. ,
.

.

.

.

,

.

,

-

-

..

,

.

.

. .

. .

. .

,

.
. .

. ' .

I

0

.

4. . .

,
.

...
.

,

J



ACTIVITY,

NUMBER

. .

I)EStRIPTION OF ACTIVITY & PROCEDURES
.

CHEC1!, AS

COMPLETED

..

,

2.22

i

_

't.23

2.24

d2.25

.

.

.

0

DPHO

.

x

.

:

.

--

No

.

No

No

J

4

,

I,

.

..

C@NCLUDING REMARKS

f
TO PETITIONER AND RESPONDENT:

Were there additional (final)
or evidence which either
have, as part of
(record) of the Hearing's

COMMENTS:

C
s

.

DPHO TOJPETITIONER:

,

statements
party wished to

the transcript

A Yes
,

.

. .

I

.

.

-.400

a summary

Yes

. .

,.

t

Yes

.

,.

S.
. .

.

.

-Did the,Petiticiner give
statement? -...,

COMMENTS:

:

.

DPHO TO RESPONDENT:

Did Respondent give a summary.
statement?

. COMMENTS:

.
.

.

DPHO TO PETITIONER AND RESPONDENT:,

.

4

,

.

.

Parents A/request verbatim record of
the Hearing.

,
.

.

The DPHO wpl notify all parties of his
decision'W4thin 45 official work days
after the receipt ofthe request for a hearing.

. -

°_. - c

0
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4

2.27

Nor

E'tiEr'party ray equest a f...ate-L'evel4
Re'.iew by contactipa the Utah State
car of Education if dissatisfied wit.,J-

the decision and findings rendered in
the impartial due process hearing.

a

Vb.

Either panty' may appeal to the

District Courtin the county of the child's
residence if unsatisfiedwith.final.
order of the State Bpard of Education.

(

.4

e

,

. 1
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A FEW "WHAT IF'S"

.

1. what if . . . the parents ask you for recommendations foe independent
. evaluators, legal counsel or other types of references?

4
Remember, you are an Impartial Hearing Officer. Your role is. to act
at a mediator or arbiter throughout the process--your role is not to act
as a service to either party in the case. This means that you shall not
offer recommendations to either party as it may 3e consti'ued as favoritism
and damage your "impartiality". You must state this position if the
situation arises.

2. what if . . .=either party in the case tries to give you "their side
of the story" befdre the Hearing?

Again, you must remember your'impartiality. As your-deci -sion must be
based on information presented during thHearing, ou should come into
the Hearing with no preconceptions about thecase. ou must state this*
commitment if. the 'situation arises.

pi

.3. what if . . . palents are not given access to their child's school records ?'

,
.

, .

The Hearing officer may reschedule the Hearing in order to allow the school
district to provide the parents with access to the child'S records.

4. what if . . . ;participant uses a term with.which a layman might be
unfamiliar?

4. It is your responsibility to ask for a definition or explanation of the
term.' '

5. what if . . v witnesses' testimony becomes repetitive or too lengthy?

...You may request that they try to make their statenlents brief and to the
point. You may ask them to confine their comments ti the specific questions
or issues being presented.

6. what if . . the hearing becomes very emotional;

You may wish to recess the hearing for a few minutes to allo the participants
to regain their composure.

7. what if . . . the audience becomes disruptive in an open hearing?

Remember, you are fo.cOnduct the hearing in an orderly manner. If the
audience causes iseuptions, you should warn the audience that you will
not tolerate such interruptions and they should they continue, you will
ask them to leave.

7



DIRECTIONS: For Questii3ns 6.:.11, indicate whether the statement is true I

or false.
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Section III

DIRECTIONS: Fur Questions 1-5, indicate which is included in the DPHO's
opening or closing statements (opening by closing statement may be used
more than once).` (a) opening statement, {b),closing statement

Answer Questions

1. Identification of the hearing.'

2. The appeal protedures.

3. An overview of what the hearing is.

4. When the decision will be sent- to
both parties.

5. Review of the hearing procedures.

Reference in Manual

Page' 67

Page 67

Page 67 4

Page 67

Page 67

Answer.

T

Questions

F '6, The DPHO may hold a pre-hearing
conference _to try to mediate,a

1 decision prior_to the hearing,

'T F 7. The DPHO is in charged of the

hearing at all times.

T F 8. The DPHO identifies the hearing
.by giving the child's legal name,
date, and time of the, hearing.

T. F 9. The LEA determines whether the
hearing is ()far. or cloSed:

T F 10. Only the petitioner or the
respondent may make the opening
statements.

T F. 11. The DPHO should allow for questions
following the opening statements
of the LEA and thetparents.

.

Reference in Manual

Page 70

Page 70

Page 71

Pages 72 & 73

'Page '73

Page 73

DIRECTIONS: For Questions 12-19, ipditate which of the following rights arz
afforded to both the parents and LEA, the parents, or the LEA (the parties
may be indicated more than once). (a) both the Lea and the parents, (b) the
parents, (c) the LEA.

Answer Questions

12. The right to legal counsel.

1 0

ReTerencg 4n Manual

Page 73



Answer 'Questions
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/1,3: The right of jccess to'their
child's record.

".

14. The right td designate others

who may have access -to the
Child's records.

16: The right to an-independent
evaluation.

16. The right to present evidence.

17., The right to a verbatim record
af the hearing.

18. The OpartunitY to cross-
examine all presentors at the
hearing.

Reference in Manual

'Page 72

Page 72

, Page 72

Page 72,

Page 7'S_

2.
- Page 74

a

'DIRECTIONS! ForsQuestions 20-28, indicate-whether,,thestatement-is true or
falsse.

Answer

T F at?. The OPHO mustmake/a list containing
the title of each document sobmitted
into evidence,

T F 21. The Petftioper and the Respondent-
may enter a statement or evidence
'into,the record orthehearing at

i ahy time. i

' Questions ' Reference in Manual

Page -74

T F '22: The DPHO may ask for clarification
of testimony, terminology', 'off .z

evidence only aftera witness
has finished his testimony.

T F 23. If the hearing is closed; ,the DPHO

should .ask thewitnesses-to leave
the room until they 'are called.

5.

T. F 24. An affirmation oath may or may -not'
be 'administered to each witness.

T F 25. A verbatim record of the hearing.,
%may be either a transcript or an
electrohic recording.

0

I
Page 75

Page 74

Page 73

Page' '74

Page '75 ,,
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°Answer Questions Reference in Manual

T F 26. The DPHO may recess a hearing that Page 82
becomes very emotional until the
parties have regainea their composure.

T F 27. If the audience becomes disruptive Page 82
during the hearing;,the DPHO,should

immediately clos5the hearing.

T F 28. The DPHO should recommend independent Page 82
evaluitor,s or legal counsel' to the
parents.

4.

t

109

A
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IV. COMPLETING THE
FINAL REPORT
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<

SECTION IV

Goal

O

Upon completion of reading information about making the decision and

writing the final report, the participant will be able to.)answer specific

questions on these two activities with 80% accuracy.

The questions will be taken from the following specific objectives or

Sedtion IV:
(-

1. Be able to list who
receives.a copy.of-the final report.

2. Be able to identify (by marking) what information should be included
on the cover page of the final report.

3. Be able to identify _(by marking) what should be included in the
summary of the evidence and testimony, section of the final report.

4. Be able to identify (by marking) what is included in the statements
or testimony entered into the record section of the final report.

f

4

5. Be able to identify (by
narking) what should be incltded in writing

the decision and the rational' section of the final

6. Be able to list the rights of both parties following .a due process
,
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ABOUT THE DECISION AND
WRITING THE FINAL REPORT

Nhat is the purpose of the decision?

INhat are ations in the decision
makln rocess?

Alt./hat is the final report?

The purpose of the decision is to
summarize the pertinent evidence

.

presented at the hearing and to make
a logical conclusion based upon
\the evidence to decide the issue.

The DPHO is limited to deciding the
presenting complaint and shOuld not
go beyond that issue in hjs or her

decision (e.g., if the parents con-
tend that the school agencyJused °

improper evaluation methodt,and.
that the placemerit recommednation
is invalid, the DPHO shouldlimit
the decision to the issue of the
evaluation procedure. ' .

The DPHO must limit his or het decision
to the evidence presented-at the
Hearing. The decision cannot be based
uPon material that has,not been
introduced, heresay, or personal
assumptions.

N

The DPHO must limit his or her decision
to the,type of placement in -generic
terms. The decision of the DPHO cannot
require placement in a specific class-
room.

The Final Report is a written summary
including the following:

- identifying information about the
,Hearing

- a summary of evidence and testimony
presented

- any material or statements specifically
requested to appear in the record by
any, of:the parties

- the facts and findings or. rationale
and decision of the DPHO

- a statement of the procedures

necessary to obtain an appeal for
review of the DPW,. dP-ic'on.

112

110
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Who prepares it?
The DPHO prepares the Final Report
based solely on the evidence and
testimony, presented at the HeaHng.

4kWhen'js it submitted?
The Final Report must be completed
and mailed within 45 official work ,

days following the request for the
Impartial Due Process Hearing.

to

The Final Report is considered "sub-
mitted" when typed copies are sent
to all involved parties by Certified
Mail, Return Receipt Requested.

Who receives a copy? A copy of the Final Report is mailed
to:

41How'is it submitted?

Does the DPHO maintain a copy?
.

1) The superintendent (or his designee)
of the school district of the
child's residence

^4

2) The child's parent, guardian or
surrogate

3) The chiTd, if over 18 years of age

4) The school district or agency
providing the child's current
educational program, if other than
the school ,district of residence.

5) The State Superintendent of Public
Instruction

Office of Utah State Board of
Education-

250 East 5th South
Salt Lake City, Utah 84111

,

The DPHO maintains a copy of the verbatim
transcript of the hearing, the submitted
evidence, and the final report in his files.

Az3

113
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3.0 COMPLETING THE FINAL REPORT,

3.1 THE COVER 'GE

The cover page is a separate page for the identifying information of

the Impartial Due Process Hearing. If the DPHO places the personally

identifiable information on the cover !Age, and refers to the parties as

petitioner and respondent, the decision could be forwarded.for,administrative

4
review simply by removing the cover page.

The following lists suggestions and.guidelines for completing the

3.2

information requested:

"Date Submitted" refers to the actual date whe.A.the report will be
mailed. ,

"Child's Student'

\ Number or Social
Security Number" is utilized as a personal identifier for the hearing.

If the child does-not have either, Ay should list
personal characteristics or other information whicP

.would.make it possible,to identify the child with
reasonable certainty.

"School Districr.refers.to the local school district.

"Syperintendent" refers to the superintendent (or the superintendent

of the designee) who contacted the DPHO initially to'
conduct the Hearing.

"Parents" refers to al parents, -legal guardians, or parent
surrogates other than legal parents specify title
or relatio ip to child in parentheses)

Try to use a quote from the written request for the Hearing to complete
"Statement of Issue from Written Request for Hearing".- do not use
inflamatory language.

Always use full legal names (nicknames may be listed in parentheses).

SUMMARY OF EVIDENCE AND TESTIMONY PRESENTED

Petitioner (P):,
Respondent ( R) :

A

list names and relationship to child ''
(e.g. parent, school district superintendent)

Remember, not to use personally identifying information in this section. Refer
to the parties as the petitioner or respondent.
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3.2.1 Witnesses - This section lists and identifies all representatives
. called, to testify.

"Order Called" - List consecutive numbers which will identify thi
sequential order in which witnesses testified. This
number will also be used'as a reference to identify
witnesses in sections 3.2.2 and 3.2.3 (please see
"Note" at the bottom of the form).

"At the Request of:" - Specify the party (petitioner or respondent) who
originally requested the witness to appear at
the Hearing. You may use the abbreviations.(P)
for Petitioner'or (R) forRespondent.

"Name" - List the full legal name 1f the witness.

"Title/Refationship,to Child" - Specify the witness's relationship to
the child (e.g. aunt, classroom teacher)
or title (physician, audiologist).

3.2.2 Documentary Evidence Submitted -

For each document submitted, list the witness's identify number
(see "Order Called" in 3.2.1 above) next to the name, title, or label
of the document. Write (briefly) any important information next to
the title. This would include purpose, relevance, or nature of the
document;,

.3.2:3 Notes Regarding Testimony Presented -

For each,lwithess, list his/her identifying number (see "Order Called,in 2.1 abOve) next to any notes which capsulize or summarize the
relevant points of his/her testimony.,

3.3 STATEMENTS OR" TESTIMONY. ENTERED INTO RECORD

This refers to verbatim statements.or actual documents which either
the petitioner or respondent requested to be entered into the record of the
Hearing. Each should bb identified by the requesting party (petitioner orrespondent). Verbatim Statements should be in the form of quotes and
should be taken directly from.the transcript of the Hearing. Document
titles should be listed and a spy of the document attached to the report.

3.4 I WRITING THE DECISION AND THE RATIONALE

3.5

Your decision should be stated briefly and clearly to avoid thepossibility of misinterpretation by readers: The rationale should pro-vide a description and explanation of the facts and findings of theevidence presented during the Hearing which were the logical basis ofyour decision.

RIGHTS FOLLOWING A DUE PROCESS IMPARTIAL HEARING

- The statements listed on the Finaeport form must .be included as part
of the Final Report. 1
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irt4
FINAL REPORT ,

IMPARTIAL DUE PROCESS.HEARING

PP Date Submitted:

3.1 IDENTIFYING INFORMATION

Due Process Hearing Officer:

Impartial Due Process Hearing.
on Behalf of:

Child's Student Number
(or Social Security Number):*

Child's Address:

(child's name)

Date of Hearing:)

School District:

ounty:

Superintendent:

Parents:

Parents Address:

Date of Written Request for Hearing:

Initiated by:

Statement of Issue from Written Request
for Hearing:

4
2

ng

* If the child does ndehave a student number
you should list persdhal characteristics or
mike it possible to identify the child with

9

,.

or social security number,
other informatipn which would
reasonable certainty.

*
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3.2 SUMMARY OF EVIDENCE ANITESTIMONY PRESENTED

NOTE: Additional pages may be added as needed.

Petitioner (P)

Respondent (R)

3.2.2

5..

WITNESSES/REPRESENTATIVES* '- ..',
, -

ORDER
CALLED

AT TOE ,

REQUEST-OF:
-

NAME '

.TITLE /RELATIONSHIP'
TO CHILD

1.
..

,

.

.

2.
. .

.

3.

.1 -

4:
',_)

.

5. -0.

...;

.

DOCUMENTARY EVIDENCE SUBMITTED
4'

1

2.

3.,

4.

5.

..

J

. '

.

.

-

.

.

,

.

i

-

,

.

,

.

to

5

.

A

-

.

.

.

.

.

* Witnesses are identified by'the numberical 'order in which! are -called to
testify. Any Documentary Evidence submitted or notes regarding Testimony
presented will be identified by the same number.
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`fp

.

.

... -
..b. ...:

-_--.-.4--,,-

I : IREGARDING TESTIMONY4.,
6, ,

.0 .

2.

4.

5.

.

Nr, '...-

, K .4, 4
- , ,

.. -,!r N. .t.-
..ts

.

.

.

.._.

.

..

4.

3.3 STATEMENTS OR TESTIMONY ENTERED INTO RECORD

4

4

3.4 LECISION,AND'RATIONALE

3.5 RIGHTS FOLLOWING A DUE PROCESS IMPARTIAL HEAPING ow.

You may request a verbatim transcriPt of the hearing;

If you are dissatisfied with the decision and findings rendered in the Impartia'
Due,Procest Hedring, you may request a State Level Review by contacting the Utao
State board of Education through:

14 State SuperinterideRt of Public Instruction
Office of St'ate Board of ,Education

250 East 500 South
Salt Lake City,. Utah 84111

.1 18

to.
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You may appeal to the District'Court in the county of the child's residence,if you are not satisfied with the final order of the State Board of.Education'sreview panel.

r

9
1

i

ti

,r7
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Section IV

DIRECTIONS: For Questions 1-5,tindicatewhether the statement is true I

or false.

Answer Questions Reference in Manual

T F .1. The purpose of the deCisiOn is to
summarize the pertinent evidence
present at the hearing and to make
a.logical conclusion based upon
the evidence'to decide the issue.

T F 2. The DPHO does not have to limit
his/her. decision to the evidence
presented at the-hearing.

T F ' 3. The DPHO must limit his/her deci-
sion to the type of placement in

,

specific terms.

T F 4. The final report must be completed
and mailed within 15 official work
days following the hearing.

T F 5. The final report.is mailed to the
superintendent of the LEA, -the,
parents, the-cliild over '113,M9L
the State Superintendent ofublic
Instruction.

Page. 84

Page 84

Page 84

Page 85

Page 85

I.

DIRECTIONS: For Questions 6-15, indicatewhat4 included in which
sectio*--of the final report (the sections may be used more-than once).
,(a) the cover page; (b) summary of evidence and testimony presented;
lc) statements or testimony entered -into record; (d) writing the de-
cision and..the rationale; and (e) rights following an impartial cite
process hearing.

Answer Eittestions

6. the requegt for a verbatim,,

transcript of the record

7. verbatith statements "'

. 8. a brief and concise finding of
facts

9. identificationof all represen-
tatives

10. child's student' number

11. identification of the parents

12. aippeal procedures

Reference in Manual

Page 90,

Page 87

Page 87

Page 86

Page 86

Page 86

it
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Answer Questions
Reference in Manual

.., ! ,
.,

'13. actual documents submitted Page 87.
into evidence

.

14. order that,the witnesses are page 87

. r 15.,1fielogical basis of the Page 87
deci.sion

called

121

4.

/'
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APPENDIX A

AMENDED ANNUAL PROGRAM PLAN FOR FY 1981-83

UNDER P.L. 94-142, PART B

(-/ EDUCATION 'FOR ALL

HANDICAPPED CHILDREN ACT

VII. PROCEDURAL SAFEGUARDS

4. Due Process Hearing. The right to a due,process hearing is,guaranteed
every parent, and upon written request for an impartial hearing,
the t.EA will initiate due process procedures.

a. No employee or officer of the involved agency.'or any person
having a personal or professional interest in the hearing
may conduct such a hearing.

b. Each public agency responsible for providinq special education
and.related services shall implemena due process hearing
upon request of the parents if they disagree with the public

.agency's proposal to initiate or change, or refusal to initiate
or change, the identification, evaluation, educational placement
or the provision of a free appropriate education. Procedures
for conducting a due process hearing must meet standards
established by the State Board of Education.

1. Prerequisite to a hearing.

a. Prior notice as described above should be provided
to the parents..

b. WIthin 15 days of receipt ofthe written request,
the hearing officer will'provide to the parents
and to the officials of the LEA notification as to
the ;time and place of the hearing, which shall be
a time and-place reasonably convenient for the
parents.

2. Procedures at the hearing. The due process hearing
should be cgducted in accordance with the following
procedures:

a. The parents and the'LEA may have representatives,
including, but not limited to, legal cousel or
other professiorial persons, attend the hearing;

b. The parents and the LEA, or their respective
representatives, should have the right to present
evidence;
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c. The parents and the'LEA, and their respective
representatives should have an opportunity to
question all precentors at the hearing;

d. If the ceTis over the age of majority, he or
she should have the right to attend the hearing;

e. If the child has not reached the age of majority,
. the parents halib the right to determine whether

he/she should attend the hearing;

,f. A verbatim record of the hearing should be made;

g. At all stages of the due process procedures, as
needed, interpreters for the, dear and/or inter-
preters fluent in the primary language of the home
should be provided. .

31 Parents have the right to be accompanied and advised
by council or other persons with.special knowledge
or training with respect to the problems of handicapped
children in the hearings parents have the right to
present evidence, confront, cross-examine,"and request
witnesses to attend the hearing; parents hive the right
to a verbatim, record of the hearing; the right to
Written findings of facts and decisions.

4. Local Education Agencies wild carry out all hearings,
reviews, and other actions expeditiously, with fair
,consideration of the issues involved, in a hearing
completed within 45 days of therequest, and at times
and places convenient to the parents of the child
involved.

5. A child involved in a due process procedure will remain
in his/her present placement until completion of pro-
ceedings, or, if the hearing,involves initial admission
to public school, the child will be placed there until
completion of the proceedings, unless otherwise agveeds
upon by the state or local education agency and the
parents.

6. Impartiality (e.g., freedom from favoritism or bias,
fairness) shall be insured in all due process proceedings
by training impartial hearing officers whose duty
will be to assure that'propbr ftocedures are followed
and the rights of the parties are protected.

. 7. Procedures for.Assigning Surrogates: Assignment of a
surrogate to a particular child shall be made within 15
days of the child's eligibility determination according
to the following procedures.

125
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a. Any person whose work involves education or

ti

o.

treatment of children who knows of a child possibly
needing special educattion services and knows that
the parents or guardians are not known,
unavailable, or that the child is a ward of the
State, should file a equeSt,for assignment of
surrogate to the chil with the child's LEA.

. .

b. In an effort to determine whether,ornotthe parents
or guardians are in fact unknown, unavailable,
or the child is' a ward of the State, the LEA
should send a notice of the need for a surrogate to
the adult in charge of the child's place of
residence and to the parents or guardians at their
last known address.

c. .The LEA show d confer with the local unit of the
State Divisio of family Services in determining
whether, or not he parents or guaktians are unknown,
unavailable, or the child is a ward of the State.
This determination should be completed within a
reasonable time. If it is determined that there is
a need for a surrogate, such assignment shouldbe
completed within 15 days.

8. Surrogate Parents. In order to proflde every child
eligible a public education with the protection of
procedural dbelorocess, even under circumstances where
a child's parent or guardians are not known,I are
unavailable, or the 'child is a ward of the State,
each childshall be assigned a parent surrogate. The
LEA, in cooperation with the local unit of theState
division of"Family Services, shall maintain a registry
of eligible persons-who can. serve as surrogate parents.

The-surrogateMay represent the child in all matters . *

relating to the. identification, evaluation and educational
placement of the child,:including.the provision of a
F1'ee Appeopriate Public Education (FAPE).

a. Qualifications of Surrogates. Persons selected as
-surrogates should (1) have no vested interest
that,would conflict with their primary allegiance
to the child they would represent; and (2) to the
extent possible, be of the same racial, cultural,
linguistic and geographic backgroUnd of the children

I they'representy
a

b.' A surrogate will be committed to.aCquaint themselves,. .

personally and thoroughly, with the child and tte
child'sbducational needs, and.be familiar witnithe
state and local educational, system.-1\

A-3
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c. Surrogate parents will not be an employee of the
state or local education agency.

52'

d. Implementation of Procedural Safeguards Policy:

41
1. The 94-142 State Plan when adOpted by the

Utah State Board of Education becomes policy
which must be complied with by the local

education agencies in expenditure of federal 1
funds received under this act.

C. New Requirements

-^N

1

2. Monitoring to assure the implementatiqn.of the
Procedural Safeguard policy will be achieved
by provision of T.A. by SEA staff and by program
adults.

Upon adoption by the State Board of Education, the following policies
and procedures relating to PROCEDURAL SAFEGUARDS will be in effect.

1. Independent Educational Evaluation

a. Each parent of a handicapped child has a right to obtain an
independent educational evaluation of the child. The
independent evaluation must be, conducted by a qualified
examiner who is'not employed by the public: agency responsi6le
for the education of. the child.

'b. The SEA will develop and maintain information about where an
independent educational evaluation may be obtained and provide
this information to the parknt upon request.'

c. The independent evaluation must begat public expense if the
parent disagreesmith the evaluation obtained by thd public
agency. The public agency, however, may initiate a due process
hearing to show that its evaluation is appropriate. If the
final decision is that the.evaluation is appropriate, the
parent maintains the right to an independent education' evaluation
but got at public expense.4

d. Where a parent initiates an independent evaluation of a handicapped
child at the.parent's expense, the results, of the evaluation, when
'provided Wthe parents to the public agency:

1 . Must be considered by the public agency in decisions made
with respect to providing a.free and appropriate public
education, and

2. May be presented as evidence at a due process hearing.
pertaining to that child.

e. When a reqUest for an independent educational evaluation is made by
the hearing officer, the evaluation must be at public expense.

A-4

-127



f. Whenever an independent evaluation js made at public expense,
the criteria under which the evaluation is obtained must be
consistent with that criteria the public agency utilizes and
must meet the minimum standards established by the State Education
Agency.

2. Prior'Notice and.Parental Consent

a. Notice

The written notice provided to the parents of a handicapped
be made available at a reasonable time before the

pOliq agency proposes to change the identification, evaluation
or educational placement of the child or to provide a free and
appropriate public education or if the public agency refuses
to change the evaluation, identification educa ional placement
or to provide a free and appropriate public e on, the
notice must include:

1. A full explanation of the PROCEDURAL SAFEGUARDS, including
due process procedure, protection in evaluation procedures,
least restrictive environment and confidentially of information.

2. A description of the action proposed or refused by the
agency, an explanation of why the agency propose's or refuses
to take action,' and a description of any options the agency
considered and the reasons why those options were
rejected.

3. A description of the evaluation procedures, tests, recbrds
or reports the agency uses as a basis for the proposal or
refusal.

4, kdescription'of any other factors which are used or are
releVant to the agency's proposal or refusal.

5% Language under'standable to th >\general public.

6. A statement in. the native language of the parent or other
mpde of communication used by the parent, unless'it is
clearly not feasible to do so.

7. Translation orally or by other means designed foi- the parent
in his or her native language or oth6r modeof communication.

8. Assurance that the parent understands the content of the
notice.

9. Written evidence that the requirements of this section
have beeh met.

A-5 °
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b. Consent

Parental consent must be obtained prior to:

1. conducting a replacement evaluation; and

2. initial placement of the handicapped child in a program
_ providing special education and related services.

3. Procedures Where Parent Refuses Consent

Section VII,-A., 2.(a), -0); with the exception of (ii), page 31'
of the FY 78 APP, incorporated-by reference. ,

4. Inform Parents of Free/Low Cost Legal Services .

The Utah State Board of Education will establish aid. maintain a
register of free or low cost legal services, which it will make
available to the parent when the information is requested in
writing to the State Board of Education. In the event the parent
requests and the public agency initiates a hearing regarding the
identification, evaluation-or placement of a handicapped child, the
agency responsible for conducting the hearing will make thiS
information available as Part of the notice.

5. Register of Hearing Officers

The Utah State Board of Education will make available to each public
agency a list of persons in,the.state trained to be impartial
hearing officers. The hearing officerregister will contain
only those persons who have successfully completed. the Utah State-.
Board of Education approved training program or other acceptable
training program for due process hearing officers.. The public
agency will select and assign its hearing officers from this register.

6. Hearing Rights
*

Any party to a hearing has the right to:

-a. Be accompanied and advised by counsel an others with special
knowledge or training with respect to the lems of handicapped
children.

b.; Presentelidence and confront, cross-examine and cimpel the
attendance of Witnesses. .-

c, Prohibit the introduction of any evidence at the hearing which ' .

has not been disclosed to that party at,least five (5) days
,prior tp the hearing. See definition of 'days" in Section 'VII,
page 29, of the.FY 78 APP.

d, Obtain a written or electronic verbatim record of the hearing.

e. Obtain, written findings of fact and decision's.
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7. Parents Rights in Hearings 4

4. ,

kt

Parents are assured their right to have the child who is the
subject of the hearing present and to determine whether the hearing .4
shall be open'or closed tlthe public.

Z. Decision of Hearing Officer and Appeal
OMB

The hearing officer's decision shall be issued in accord with
the following requirements:

a. Such decisidn will be in writing and shall be sent
certified mail within 45 days after the request for the hearing

, to the pai.ents, to the Local Education Agency, and to their
respective representatives;

b. The decision of the hearing officer Will include findings of
fact, Conclusion and reasons.for these findings and conclusions.
If the decision is to disapprove a proposed education program,
it will include a statement as to what is an adequate and

'appropriate educatidnalprogram for the child. If the decision
is to approve a proposed educational program, it should include
a finding that a less restrictive program cduld not adequately
and appropriately serve the child's educational needs;

decisionThe decision of the hearing officer shall be based solely on
information and findings presented at the hearing;

d. A summary of the proceedings at the hearing will be made into
.

which shall be includedany-materials or statements specifically
requested by any of the parties to appear in the record and
such summary shall be made available to the parties to the hearing;'

.

e. The decision of the hearing officer is binding upon,the parents
and upon the Local Education Agency,its officers, euiployees and
agents; unless a party to the hearing appeals the decision to
the SEA or district covt of jurisdiction.

9. Administrative Appeal: Dutiesof.TeOiewing Officer

*a. When a hearing is conducted by a public agency.other than the
State Education Agency, any parties aggrieved' by the findings .

and decision of,the hearing officer may appeal to the State
Education Agency. The appeal and request for an impartial
review by the State Board of Education must be made in writing,
within 30 days of the receipt of the hearing offjcer's decision,
to the-State Board of Education by the party appealing the
derision.' . ,

b. If there:is an appeal, the Sta te Board of,Education shall provide
for an impartial review of the hearing not later than 30 days
after the receipt of the request, The official or tribunal
cqnducting the review shall: ,

4,
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1. Examine the entire
h
earing.records

-.

2. Insure the procedures arthe"hparing were consistent
with the requirements of due process;

3. Seek additional evidence if necessa .' If a hearing .

is held to receive'additional,evidence, the rights in
Section VII, B.6. apply above.

_4. Afford-the parties an opportunity for oral or written
argument, or both, at the discretion of the reviewing
official;

5. Make an independent decision on cbm etion.of the.review;

6. Provide a copy of written findings:5nd the decision to the
parties within 30 days of the request for the review;

7. The decision made by the review official -is final, unless
a party brings a civil action':

10. Timelines and Converrience,of Hearings and"Reviews

a. The public agencshall insure that not later than 45 days
after the receipt of a request for a hearing that:

1. A final decision is reached in the hearing; and, .

2. A copy of*the decision is mailed to.each of the parties.
. ...

b. The State Education Agency shall insure that not later than
30 days after the receipt.. of a request for an impartial review:

1. A final decision is reached in the review; and
c-

2. A copy of the decision is mailed to each of the parties.

c. A hearing or reviewing officer may'grant specific extensions
of timebeyond the periods set out. '

d. Each hearing and each retriew involving oral arguments must
be conducted at a time and place which is reasonably convenient

sto the parties involved.- .
.

11 Implementation Procedures - State Education Agency

Each public agency is provided with a copy of the Annual Program'
Plan which outlines the requirements for compliance with. PROCEDURAL
SAFEGUARDS.J 4f.,.. ,

Each Local Education Agency,application must describe the policies
and procedures to besuti3ized in carrying o t the provisions of
the Adt. The Local Education Agency.applic ion, when submittedd>to the-State Education Agency', is approve as to content and
periodic administrative program reviews will determine compliance.
As a part of the omprehensive personnel development program,
inservice training is provided the Local Education Agen-. '-
the State Education Agency's Special Education stpc=

A-8
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APPENDIX B

;SAMPLE OPENING STATEMENT

Name r-v
Hearing Officer
Address

Child's Name, by and through -

his/her father/mother, Petitioner's )

Name
.

)

)

vs
)

)
School District- , )

ADMINISTRATIVE DUE
PROCESS.HEARING

For the Petitioner: (legal Counsel's' name or representative)
.

11M,

For the Respondent: (legal Counsel's vine or representative)

V

The Impartial Due Process Hearing on behalf of (Child's Name), by and

through her father/mother (Petitioner's Name) is now convened it (time) on

(date), in the (location).

The Impartial Due Process Hearing Officer presiding is (Hearing Officer's

.Name) of (Address). -'
The Petitioner is (Child's Name), by and through her father/mother,

(Petitioner's Name), who is represented by (Legal Counsel's Name). The

Petitioner resides at -(Address). Counsel for the Petitioner is a resident

attornrwithithe firmr of (Firm's Name) Of (Address).,

- The Respondent is the (School District) whose central
office is lo ated

at (Address). (Representative's Name), Director of Special Programs or the

(School District) will repres'ent the Respondent in this matter. Le al

-Counsel's Name or Representative) is accompanied by Counsel of Record,

(Legal Counsel's lame). Counsel of Record, for the (School District) is with

the firm of (Firm's Name) located at (Address).
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The written request for this Hearing was submitted in writing by

(Petitioner's Name) on (Date) pursuant to Section 504 of-the Rehabilitation

Act of 1973 and Public Law-94-4-42:--At-that Lime, tPZtitioner's Name)

indicated that he/she was initiating a "formal request for an'appeal

hearing before the (Name) Board of Education" on his/her request that
ti

a-(Reason for Request).

It is noted for the record that the Hearing date (date) is in -

compliance with the State Board of Education Amended Annual Program Plan

for FY 1978 Under Public Law 94-142, Part B (Chapter VII, 4.b.).

The purpose of this Impartial Due Process Hearing is to provide

an opportunity for both the parents andthe\ischool district to meet before

an unbiased individual--the Impartial Due Pr cess Hearing Officer--to

resolve differences which could not be resoly d through conference and

,administritive review pursuant to Public Law 93-380 as amended by Public

Law 94-142 and the Utah-State Board of Education Amended Annual Program

'Plan for FY 1978 under Part B of the Education of the Handicapped Act as

'Amended by Public Law 94-142.

As Hearing Offipr in this matter it is my'role to:.

1. Conduct this Hearing -an orderly manner.

2. Provide an opportunity for full presentation of testimony and
evidence from both parties.,

3. Arrive at a decision based.solelYton the testimony and ev dence
presented during the Hearing. )

It should be noted for the record that this is not a court o law and

matters involving technical points of law are not germane. This s an

inappropriate forum for such.matters.

It is gerMane and appropriate, however, that. this Hearing result in an

Educational decisjon and to assure that both the parents and the S hoot
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1District have been given a full opportunity to present the reasons for their

respective actions based op the evidence and testimony presented during the

tairse'of this Hearing.

To-assure thatbdth parties involved in this Hearing have a full

opportunity to presentetheir evidence and testimony regardingthis matter,

all comments will be directed to the Nearing Officer. Only-the parties

involved and witnesses will be recognized by the Hearing Officer. There will

be no comments from observers to these proceedings.

/
After I have asked the Petitioner, (Petitioners Name), a number of.,

questions that must be entered in the record, the Hearing will proceed as

followS: kr'

1. Each side (the Petitioner or his representative, and the Respondent ,17

or his representative,)-will be given an opportunity, to make a

brief opening statement. The purpose of this statement is to

. specify the reasons for requesting this hearing and to indicate what

the Petitioner and the, Respondent expect as an outcome of Ale Mario.

No evidence r testimony regarding the matter will be accepted

during these opening statements. There will'be no discussion of

thete opening remarks.

,2. Following the opening statements, the-Petitioner-will be asked to
0

, present his witnesses and evidence. Since there will be an

opportunity' for examination, 'cross-examination and re= examination

of each witness, all witnesses willbe asked to affirm that his

testimony is the' truth and the whole truth. Witnesses will be

called in the order requested by the Petitioner and the Respondent.

4
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QUESTIONS FOR THE PETITIONER

1. Did you receive, read and understand all communications regarding thi
Hearing?

2. Did you receive, read and understand the written statement of your
rights as parents?

.3. Were you given the opportunity to access your child's school recorab?

4. Were.yod giventhe opportunity to name others who were given access to
4your child's school records?

i--
5. Were you given the opportunity_tgobtain a copy oryour child's school

records at the cost of copying?

6. Were #TU given the opportunity to seek an independent valuation of
four(child?

7. Were you given the opportunity to request th& school personnel testify
at this Hearing?

8. Were you given the opportunity ,to request thatothers testify at this
Hearing?

9. Is it yOur wish thatiithis Hearing be open to the public?',

OPENING STATEMENT FOR THE PETITIONER

jileminder that the statement should be brief and specify the reason
for the hearing and any expected outcomes.)

414 OPENING STATEMENT FOR THE RESPONDENT':

(Reminder that the statement should-be brief and specifythe reason
for the hearing and any expected outcomes.)

,

CALL FIRST WITNESS FOR THE PETITIONER
8

1
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APPENDIX C'

SAMPLE CLOSING STATEMENT

CONCLUDING REMARKS:

Are there any additional statements or evidence which either party wishes

4to have entered as part of the record of this Hearing?

TO PETITIONER:

Does the Petitioner or,his representative wish to give a summary statement?

TO RESPONDENT:

Does the Respondent or his representative wish to give a summary statement?

Summary:

Either the Petitioner, (Petitioner's Name), or the Respondent, (School

District's Name), may request a verbatim record of this Hearing.

As Hearing Officer I Will notify all partie.s 'in this matter of my decision

withiri 15 working days as requirel-by, Chapteil 41 of the Amended Annual Program
%

Plan for FY 1978, Under(Rublic Law 94-142,-Part13 as Adopted by the.StateNoard

of tducatidn, July 7, 1977.
..
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Either party may request a State-Level Review by contacting the Utah
..

.

. .

State Board of Education if dissatisfied with the decision and findings
t_.

.
rendered in this Hearing:

Either party may appea) to the Court of Appropriate jurisdiction if

unsatisfied with the final order of the State"Board of Education.

It should be noted that (Child's Name) shall remain in his/her prt:sea.

.., .

educational placement as provided under PubliC Law 94-142 until receipt
\,..

of the Hearing Officer's decision and findings and, if appealed to the Utah

.State Board of Education shall remain in her present educational placement'

during the pendency of any.proceedings conacted pursuant tothis section,

unless the State or local school district and the parents otherwise agree.

t
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Appendix D'
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CONSTITUTIONAL AND LEGISLATIVE BACKGROUND .

Constitutional Protections

Through long-standing tradition, the states have providedpUblic education for almost all children in the United 'States. But because many handicapped childfen were left'(- outside traditional school patterns., constitutional guar-antees of equal treatment and due profess were brought to
bear by advocates of handicapped children.

The Fifth Amendment (on due process) and the Fourteenth
Amendment (on due process-and equal protection) have
been cited as guaranteeing the rights ofThandicapped .

children to a pgblic education. More recently, the le'
Eighth Amendment has been cited as extending protection
to handicapped persons in institutions, becahse without
education, training and habilitation, the constitutional
right to be free from harm is violated [Halderman
Pennhurst, C.A. No. 74.T.1345 (E.D: Pa, December 23, 1977)J.

Federal Case Law

The basis for the current right-to-education cases may be
traced to the .landmark decision in Brown v.' The Board-of
Education-in 1954. In this decision, the Q. S. Supreme
Court, stated:

Today, education is perhaps4the most'important
function of state and local governments.
Cdmpulsory school attendance laws and the
great expenditures for education both ,demon-
strate our recognition of the importance of
edudation to our democratic society. It is
required in the performance of our mostlpasic
public responsibilities, even service in the
armed forces. It is the very foundation of
good citizenship. Today, it is a principal
'instrument in awakehing. the child tb cul-
tural-values, in preparing him for later
profe'ssional training, and in helping him
to adjust normally to his environment.' In
these days, it is doubtful that any child may
reasonably be expected to succeed in life if
he is denied the opportunity' of an education
(345 U.S. 483, 493).

D-3.
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The Brown'decision related to public school segregation on
the basisof race, but the fundamental/positions inthe-
decisiondforMed the basis of future arguments relating to
education for handicapped children.

The moat useful concepts pertinent to the basic formula-
tion of a right-to-education argument emanate from the
principles of equal protection and due process in the
U. S. Constitution. Equal protection relates to the idea
that individuals in. similar circumstances must receive
Similar treatment. Due process relates to the utiliza-
tion of fair procedures In reaching a decision.

These two concepts are stated clearly in the landmark
cases relating to the right to education for handicapped
children: Pennsylvania Association for Retarded Children
(PARC) v. Commonwealth of Pennsylvania, 334 F. Supp.
1257 (E.D. Pa. 1971).and Mills v. Board of Education of
the Distridt of Columbia, -348 F. Supp. 866 (D. D.C. 1972).

The PARC case was brought before the court by the parents
of 14 mentally retarded children and all other children
similarly situated. The court approved a stipulation pro-
viding that no mentally retarded child could be reassigned
or initially assigned to either a special education class
or a regular' education Class or could be excluded from a
public school 'without a hearing before a hearing officer.
In addition,the court outlined a comprehensive, 23-step
due process procedure to be utilized in making any changes
relating to a mentally retarded chid's educational. status.

In 'the PARC decree, the court stated that:

. . . a mentally retarded person can
benefit at any point in his life and
development from a program of education.

The court, believing in the benefits of education, went
on to require the state to locate, etluate, and teeval-.
uate all school -aged children who, ha been excluded from
public schools,. Public schools were required to provide
retarded children with a free, appropriate education,
preferably in a regular classroom.

Whereas the PARC decision specifically concerned mentally
retarded children, the Mills decision extended the due 1

process procedures applied in PARC to all handicapped
children. The Mills case established two basic safe-

.

guards,applying to the public education of handicapped

children. First; exclusion from a public school pro-
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gram could not take place unless Suitable, alternative
educational services were provided, and second, there
must be a prior due, process hearing and' periodic review
of the child's educational status and progress.

Both, the Mills and PARG cases, established an increasingly
important educational concept that has come to be termed
"the leaPt restrictive environment.". -The foundation of
this concept, as stated in MRC, follows:

. among the alternative programs of
education and training) required by statute
to be available, placement in a regular
public school class is preferable to place-
ment in a special public school class, and
placement in a special. public school class
is preferable to placement in. any other
type of education and,training., (343 F.
Supp., 307).

e b

Fed&ral Legislation'
,

ReactinOto rising parental demands andet.o improyed ed-
ucational technology demonstrated' within the right to
education litigation, Congress, in a nearly unanimous
vote, enacted Public Law (PL) p4-142, the Education for
All Handicapped Children Act of 19M. Congress 'recog-
nizes that the education of all children is a.responsi-
bility of state governments. Nevertheless, Congress
also asserted the federal responsibility of providing
financial assistance to the state's in order to provide
additional funds for the edugation,Of handicapped
dren. In return for these funds, PL 947442 requires
each state.to adopt polikes and procedures which are .

consistent with the Act and which guarantee the right
to education,for all handicapped children.

PL 94-142 expands the due process procedures,, that were
set out in the prior litigation relating to the right
to education and the, initial codification contained
PL 93-380 (The Education Amendments of l974)., That la1.4

required the provision of notice to parents and the
opportunity fdr an impartial hearing prior to the
change of any education program for handicapped.
children. PL 94-142 ands these provisionP to:in-
c?.ude the right to counsel, the right to examine wit-
nePpes, the right to a verbatim record.of th0 hearing,
and the right tola written decision within a specified
time period. PL 94-142 and the Office of Education

-3
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regdlations implementing the law represent the most com-
prehensive statement of due process pertaining to handi-
capped children to date.

4
An associated piece of legislation, the Rehabilitatiod
Act of 1973 (PL 93-112), contains. provisions within
Section 504 that also impact on the education of handi-
capped children. Essentially, Section 504 is a state-
ment of rights for the handicapped. It states:

No otherwise qualified handicapped indivi-
du4 in the United States as defined; shall,
solely by reason of his handicap, be ex-
cluded from pArticipation be denied the
benefits of, or be subjected to discrimina-
tion under any program or activity receiving
federal financial assistance.

The provisions of Section 504 apply to all programs re-
ceiving federal assistance, regandless of level: pre-,
school, elementary, secondary, postsecondary, adult or
vocational. The regulations published to implement the

specifically state thatithey.were dveloped to con-
form to the provisions included in PARC, Mills, and
PL 94-142), Se,ction 504. carries sanctions in that rion-
compliance can involve the loss of all federal dollars,
whereas previous noncompliance th PL 94-142 endangered
only.ihe dollars ,allocated under th Act.

.

The legislation,>noted-above (PL 94-142 nd Sec. 504,
PL 93-112) is. joined by Still, another piece of leEislatibm,
The Developmentally Disabled Assistance and Bill of Rights,
(42°U.S.C. IS8S8) 001-6080)., On April 20,.1981% the
United States Supreme Court, in a limited' decispm with
potwttially 'widespread imPlications for institutional
rightg, has overruled" the Third Circuit and concluded
there is no mandatory obligation on states who receive
funds under the Developmental Disabilities Abttoprovide
habilitation br treatmento.in the least restrictive environ--
merk [Penburst v Halderman,.49 USLW 4363 (U. S. April 20,
1981)). Many controversial issues remain.kS a .result of
-the lenhurst Case. One issue seems,clear,° hoiever; namely,
the legislatiodfailed to. put the states on sufficient .

notice that they would have'to provide_appropriate habili- .

Cation in the ,Least restrictive eetting. In order to create
such an obligation Congress must do so eAlicitly,.which ie
faired to do in this situation.

For a more comprehensive discussion of Ole Penhurse Case.
readers are encouraged to secure the luy;bag issue of Mental
Disability Law Neporter where two axtreres appear. One of

j -4

0

4

4



the articles consists of a summary, and analysis-of the con-'
troversial Pennhurst case and the other discusses the Supreme
Court issues. The Mental Disability Law Repotter may be
secured by writing the National Legal Resource Center for
Child Advocacy and- Protection, 1800 M'Steeet, N. W., 2nd
Ktoor, South Lobby, Washington, P.C. 20036. Telephone
202-331-2250.

Because P. L. 94-142, P. L. 93-112 and the DevelpPmentally
Disabled Assistance Bill of Rights maybe subject to signifi-.
cant changes in the years ahead due piocess hearing officers
and other parties inVolved in disputeA cases involving the
handicapped would do jell to rely fit on State statutes
and the Rules and Regulations promul ated thereunder.
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RULES AND REGULATIONS. FOR, PUB C LAW 94-142
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INDEX TO FEDERAL REGULATLQNS

IN RE: DUE PROCESS

ZERO REJECT:

1. Sec. 300.300: SEA failure to insure compliance with dates-certain
'and ages-certain requirement

2. Sec. 300.302: SEA and LEA failure to comply with free residential
placement requirethent

3: Sec. 300.303: SEA and LEA failure to provide for proper
. functioning of hearing aids

t.

4. Sec. 300.305: SEA and LEA failure to provide for program
*options including art, music, home economics, and vocational

education

5. _Sec. 300.306: SEA and LEA failure to proyide nonacademic
services

6. -Sec. 300.307: SEA and LEA failure to provide physical education

7. Sec. 300.320, 321, 323, and324: SEA and LEA failure to comply
with service priorities requirement

8. Sec, 300.401: SEA failure to insure.that children placed by
LEA in private schools (a) receive special education and related
services and (b) have all the rights of handicapped children

.served by the public schools

9. See. 300.403: If parents place the child in private school,
SEA or LEA failure to provide services to the child according
to Sec. 300.450:460, but either the SEA or the LEA may Initiate
a' due process hearing on the appropriateness of ail LEA program*
or the question of financial responsibility

10. Sec. 300.451: If a child is in private school by parent
placement, SEA failure to provide for the child's participation-
in federally funded programs (failure to assure special education

\ or related services) or SEA failure VI insure that LEAs comply
with Sec. 300.452-460 .

11. Sec. 3152, 453, 455: LEA failure to (a) proiride special
education and related services to handicapped children in private
school, (b) provide such children a genuine opportunity to participate
in public programs, (c) provide them with special education and
related ser'44ce'comparable in quality, scope, and pacrticipation to

_ those for handicapped children in public programs, and (d) use
funds consistent with requirements for nondiscrimination in public'
programs (per Sec: 300.456, 457, 458, 459, and 460)

E-1
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NONDISCRIMINATORY -EVALUATION:

1. Sec. .300.530. SEA or LEA failure to select and administer

testing and valuation materials-1and procedures that are not

racially or cNlturally discriminatory

2. Sec. 300:531: \SEA fir LEA failure to do individualized evaluation
(pet Sec. 300.532) before initial placement

3. Sec. 300.532: SEA or LEA failure to comply with evaluation
procedures beforOnitial placement

4. ,Sect.300.533: SEA: or LEA failure to comply with placement
prqAdures, including interpreting evaluations.

5. Sec. 300.534: SEA of LEA failure to review the child's individualized
educatign program (IEP) andperform reevaluation every three years
or morgroften_if warranted or requested by parent -)

INDIVIDUALIZED,EDUCATION PROGRAMS:

1. Sec. 300.341: SEA failure to proVide for IEPs for handicapped

children in private schools

2. Sec. 300.342: SEA or LEA failure to comply with deadline for
IEP development (atthe beginning of the school year)

3. Sec. 300.343: SEA or LEA failure to initiate the meeting,
have the conference when "required, or review the IEP annually

4. Sec. 300.344: SEA or LEA failure to have all required parties

- at the IEP meeting

5. Sec. 300.345: SEA or LEA failure to provide for parent's
;participation at the IEP meeting

6. Sec. 300.346: SEA or LEA failure to write an IEP With proper

Content

7.
r
Sec. 300.347: SEA'or LEA-failure With respect to handicapped
Children in private school to initiate or conduct an IEP meeting,

0 . have private school participation at the meeting, or review IEPs

annually

- 4 .

8. Sec. 300.348: SEPI,or LEA failure with respect to children-enrolled
in both public and prixate schools to have'an IEP.meeting or
have, rivate school pafticipation at the meeting

9. Sec. 300.349: SEA or LEA failure to provide special education

and related ervices as required by the child's IEP
4
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LEAST RESTRICTIVE ENVIRONMENT:

1. Sec. 300.550(b): SEA or LEA failure to comply with the LRE
requirement

2. Sec. 300.551: SEA or LEA failure to insure a continuum of
alternative placements, including separate education and
resource or itinerant teachers

3. Sec. 300.552: SEA or LEA failure to make an annual deter-
mination. of placement, based on the child's IEP,las close as
possible to the child's home;' make program alternatives
available to the extent necessary to implement the child's .
IEP; place the child in the school he would attenLiTehe
were not handicapped, unless his IEP calls for a different
placement; or consider any poteritial harmful effect of
placement on the child or the quality of services he needs

4. Sec. 300.553: SEA or LEA failure to provide or arrange for
nonacademic and extracurricular services and activities irr
the LRE 1 k

5. Sec. 300.,554: SEA failure to implement the LRE for handicapped /
children in public and private institutions (other than schools)

PARENT P RTICIPATION:

ec.4300.561: SEA failure to notify, parents concerning the .

adoption of the state plan and amendments and major identificatiOn,
location, and evaluation activities

Sec. 300.562:' SEA or LEA failure to grant parents access to
records concerning their children, upon request, and `before
the IEP meeting or due process hearing at which the issue is
the child's identificatidn,'evaluation, or°placement, and to
comply with the required elements or parent access

3. Sec. 300.563: SEA or LE& failure to keep record of parental access

4. -Sec, 300.566:. SEA or LEA failure to 'charge reasonable fees for.
copying of records (not excessively high fees)

5.
1

Sec.-300.567, 568, 569, and 570: SEA or LEA failiire to amend
records at parent's request

6. Sec 300.571: SEA-or LEA failure to destroy information not
. needed to serve the child, at parent's request

4
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Education of the Handicapped Regulations
ASSISTANCE TO STATES FOR-EDUGATION OF HANDICAPPED CHILDREN

(34 Code of Federal Regulations'Part 300)

'Reprinted with the Peinission

of
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Education for the Handicapped Law Report
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and contains P. L. 94-142,the Rules and Regulations
promolgated thereunder, Case L* Rulings frowthe
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Officers should have access to'this publication..

t."

oat

,.

150

tt



4

ft

EDUCATION OF THE HANDICAPPED REGULATIONS 102:51
aa

EdUcation of the Handicapped Regulations
ASSISTANCE TO STATES FOR EDUCATION OF .HANDICAPPED CHILDREN(34 Code of Federal Regulations Part 300)0

Subpart AGeneral

-PURPOSE. APPLICABILITY, AND GENERAL
_ PROVISIONS REGULATIONS

Reg, 300.1 Purpose.

The purrille of this part 14:
(aiTn insure that-all handicapped children have available

to them a free appropriate public education which includes
special education and related services to meet their,unique
needs,

'(b) To insure that the rights of handicapped children and
their parents are protected,

(c) To assist States and localities to provide for the educa-
N,...tictp of all handicapped children, and

(d) To assess and insure the effectiveness of efforts to
educate those children:

(20 U.Se7C 1401 Note)

Reg. 300.2 Xpplica.bilify to State, local, and private
encies.

(a) Slates, This part applies to-each State which Deceives
payments under Part B of the Education of the HandicappedAct.

(6) Public agelives within tile State. The annual program
plan is submitted by the State educationalagency on behalf of
the State as a whole. Therefore, the provisions of this part
apply to all political subdivisions of the State that are in-
volved in the education of handicapped children. These
would .itlude: (I) The State educational agency. (2) local
educational agencies and intermediate educational units. (3)
other State agencies and schools (such as Departments of
Mental Health and Welfare and State schools for the deaf or
blind), and (4) State correctional facilities.

(c) Private schools and facilities. Each public agency in
the State is responsible for insuring that the rights and protec-
tions under this part are given to children referred to or placed
in private schools and facilities by that public agency,

(See Regs 300 400.300 403)
(20 U.S.C. 1412(1), (6). 1413(a); 1413(a)(4)(B))

Comment. The requirements of this part arc binding on each
public agency that has direct or delegated authority to provide
special education and related services in a State that receives funds
under Part B of the Act, regardless of whether that agency is

'receiving faids under Part B..

SUPPLEMENT 45
, APRIL 3, 1981
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Reg. 300.3 Reguldtions that 'apply to Assistance to
States for Education of Handicapped Children.

(a) Regulations. The following regulations apply to this
program of Assistance to States for Education of Handi-
capped Children.

(2) The Education Division General Administrative Regu-
lations (EDGAR) in 34 CFR Part 76 (State-Administered
Programs) and Part 77 (Definitions):

(2) The regulations in this Part 300.
(b) thin, to use regulations: how to apply for fiords. The

. "Introduction to Regulations of.the Education Division" at
the beginning of EDGAR includes general information toassist in

(I), Using regulations that apply to Education Division
programs: and

(2) Apply for assistance under an Education Division pro-
gram.

.
(20 U.S.C. 1221e-3(a)(1))

[Amended in 45 Fed. Reg. 22531 (April 3.4980).]

- DEFINITIONS .
Continent Definitions of tains that are used throughout these

regulations are included in this subpart. Other terms are defined in
the specific subparts in which they are used. Below is a list of those
terms and the specific sections and 'subparts in which they aredefined:

Consent (Section 300.500 of Subpart Er
Destruction (Section 300.560 of Subpart El
Direct scrvides (Section 300.370)(1) of Subpart C)
Evaluation (Section 300.500 of Subpan
First priority children (Section 3(X) 320(a) of Subpart Cl'
Independent educational evaluation (Section 300 503 of Subpart E)
Individualized education program (Section 300.340 of Subpart C)
Participating agency (Section 300.560 of Subpart El,
Personally identifiable (Section 300 no of Subpart E)
Private school handicapped children (Sejtion 300.450 o) Subpart

D)
-Public expense (Section 305.503 of Subpart E)

Second priority children (Section 300 320(b) of Subpart C)
Special definition of -State" (Section 300.700 of Subpart G)
Support services (Section 300.370(b)(2) of Subpart C)

REG. 300.3
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102:52 EDUCATION for the HANDICAPPED LAW REPORT

"eg. 300.4 Free appropriate public education.

As used in this part. the term "frCe appropriate public
education" means special education and related services
which:

(a) Ate provided at public expense. Under public supervi-
sion and' direction, and without charge.

(b) Meet the standards of .the State educational agency.
including the requirement,. of this part,

(c) Include preschool, elementary school, or secondary
school education in the State involved, and

(d) Are provided in conformity with an individualized
education program which meets the requirements under
Regs 300.340-300.349 of Subpart C.

(20 U:S.0 140I081)

Reg. 300.5 Handicapped children.

(a) As used in this part, the jerrn "handicapped children"
means those children evaluated in accordance with\
Rep 300 530-300.534 as being mentally retarded, hard of
hearing, deaf, speech impaired, visually handicapped, seri-
ously emotionally disturbed, orthopedically impaired, other
health impaired, deaf-blind, multi-handicapped, or as having
specific learning disabilities, who because of those impair-
ments need special education and related services.°

(h) The terms used in this definition are defined as follows:
(4)"Deaf'' means a hearing impairment which is so severe
t the child is impaired in processing linguistic information

sough liearinga With or without amplification, which ad-
versely affects educational performance.

(7) "Deaf-blind" means concomitant hearing and visual
impairments, the combination off' which causes such severe
communication and other developmental and educational
problems that they cannot be accommodated in special edu-
cation *grams solely for deaf or blind children.

(3)"Hard of Hearing" means a hearing impairment,
whether permanent or fluctuating, which adversely affects a

child's educational performance but which is not included
under the definition of "deaf" in this section.

(4) "Mentally retarded" means significantly subaverage
general intellectual functioning existing concurrently with
deficits in adaptive behavior ,anc manifested during the de-
velopmental period, whictfadVersely affects a child's educa-
tional performance.

(5) "Multihandicapped" means concomitant impairments
(such as mentally retardec:blnd, mentally retarded-
orthopedically impaired, etc ), the coenbination of which
causes such severe educanonal problems that they cannot be
accommodated in special education programs solely for one
of the impairments The term does not include deaf-blind
children,

(6) ''Orthopedically impaired" means a severe orthopedic
impairment which adversely affects a child's educational

,performance. The term ideludes impartments caused by con-
genital anomaly (e g , chibfoot, absence of some member,
rse.), impairments caused by disease (e.g. poliomyelitis,

REG300.4

bone tuberculosis, etc.), and impairments from other causes
(e g cerebral palsy, amputations, and fractures or burns
which cause contractures).

(7) "Other health impaired' means
(i) having an autistic condition which is manifested by

severe communication and other developmental and educa-
tional problems: or

Olt having limited strength. vitality or altemess, due to
c le or acute health problems such as a heart condition,
tuberc isis, rheumatic lever, nephritis, asthma, sickle cell
anemia, hemophilia, epilepsy, lead poisoning, leukemia, or
diabetes, which adversely affects a child's educational
performance

(8) "Seriously emotionally disturbed" is defined as
follows:

(i) The term means a condition exhibiting one qr morepf
the following characteristics over a long period of time anffto
a marked degree, which adversely affects educational
performance:

(A) An inability to learn which cannot be explained by
intellectual, sensory, or health factors;

(B) An inability to build or maintain satisfactory interper-
sonal relationships with peers and teachers;

(C) Inappropriate types of behavior or feelings under nor-
th! circumstances;

(D) A general pervasive mood of unhappiness or depres-
sion; or

(E) A tendency to develop physical symptoms or fears
'associated with personal or school problems.

(ii)The term includes children who are schizophrenic. The
term does not include children who are socially maladjusted,
unless it is determined that they are seriously emotionally
disturbed.

(9) "Specific learning disability' . means a disorder in one
or more of the basic psychOlogical processes involved in

. understanding or in using language, spoken or written, which
may manifest itself in an imperfect ability to listen, think,
speak, read, write, spell, or to do mathematical calculations.
The term includes such conditions as perceptual handicaps,
brain injury, minimal brain disfunction, dyslexia, and de-
velopmental aphasia. The term does not include children who
have learning problems which are primarily the result of
visual, hearing, or, rnotor handicaps, of mental retardation, of
emotional disturbance, or of environmental, cultural, or,
economic disadvantage.

.(10) "Speech impaired" means a communication disorder
such as stuttering, impaired articulation, a language impair-
ment, or a voice impairment, which adversely affects a
child's'educational performance.

( I I) "Visually handicapped" means a visual impairment
vAich, even with correction, adversely affects a child's edu-
cational performance. -The term includes both partially
seeing and blind children.

(20 U S C. 1401(1),(15))

[Subparagraph (b)(9) amended in 42 Fed. Reg. 65083 (Dec. 29,
1977)3

[Subparagraphs (bX7) and (b)(8) amended in 46 Fed. Reg. 3865
(Jan. 160 198 03

E -5
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Reg. 300.6 Include. r
As used in this part, the term "include" means that the

items named are not all of the possible items that are covered,
whether like or unlike the ones named.

20 U.S C. I417(b))

Reg. 300.7 Intermediate educational unit.

As used in this part, the term "intermediate educational
unit" means any public autlferity, other than aldc_al educa-
tional agency, which:

(a) Is under the general supervision ofa State educational
agency;

(b) Is established by State law for the purpose of providing
free public education on a regional basis; and

(c) Provides special education and related services to
handicapped children within that State.

(20 U.S.0 1401 (22))

Reg. 300.8 Local educational agency.

(a) For the purposes of this part, the term "local educa-
tional agency" also includes intermediate educational units.

(20 U.S.C. 1401 (8))

[Amended in 45 Fed. Reg. 22531 (April 3, 1980).)

Reg. 300.9- Native language.

As used in this part, the term "native language" has the
meaning given that term by section 703(a)(2) of the Bilingual
Education Act, which provides as follows:

The tenn "native language when used with reference to a
person of English speaking ability, means the language
normally used by that person, or in the case of a child, the language
normally used by the parents of the child.

IF
(20 U.S.C. 880b1(a)(42); 1401(21))

Conakent Section 602(21) of the Education of the Handicapped
Act states that the term "native language" Ra.s the same meaning as
the definition from the Bilingual Education Act. (The term is used in
the prior notice and evaluation sections under Reg. 300.505(b)(2)
and Reg. 300.532(a)(I ) of Subpart E.) In using the term. the Act
docs not prevent the following means of communication:

(I) In all direct contact with a child (including evaluation of the
child), ommuptcatIon would be in the language normally used by
the child and not that of the parents, if there is a difference between
the two

(2) If a person is deaf or blind, or has no written language, the
mode of communication would be that normally used by the persor
(such as sign language, braille, or oral communication)

SUPPLEMENT 45
APRIL 3, 1981
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Reg. 300.10 Parent.

As used in this part, the term "parent" means a parent, a
guardian, a person acting as a parent of a child, or a surrogate
parent who has been appointed in accordance with
Rcg. 300.514: The term does not include the State if the
child is a ward of the State.

(20 U.S.C. 1415)

Comment. The term "parent" is defined to include persons
acting in the place of a parent, such as a grandmother or stepparent
with whom a child lives, as well as persons who are legally respon-
sible for a child's welfare.

Reg. 300.11 Public Agency.

As used in this part, the term "publicagency" includes the
State educational agency, local educational agencies, inter-
mediate educational units, and any other political subdivi-
sions of the State which are responsible for providing educa-
tion to handicapped children.

(20 U.S.C. 1412(2)(3): 1412(6); (1413(a))

Reg. 300.12 Qualified.

As used in this part, the term "qualified" means that a
personohas met State educational agency approved or recog-
nited certification, licensing, registration, or other compara-
ble requirements which apply to the area in which he or she is
providing special education or related services.

(20 U:S.C. 1417(b))

Reg. 300.13 Related services.

(a) As used in this part, the term "related services" means
transportation and such developmental, corrective, and other
supportive services as are required to assist a handicapped
child to benefit fiorn special education,,and includes speech
pathology and audiology, psychological services, physical

,and occupational therapy, recreation, early identification and
assessment of disabilities in children, counseling services.'
and medical services for diagnostic or evaluation purposes.
The term also includes school health services, social work
services in schools, and parent counseling and trainipg.-

(b)The terms used in this definition are defined as follows.
(1) "Audiology" includes:
(1) Identification of- children with hearing loss;
(ii) Determinatidn of the range, nature, and degree of

hearing loss, including referral for medical or other profes-
sional attendon for the habilitation of hearing;

E-6
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102:54 EDUCATION for the HANDICAPPED LAW REPORT

(iii) Provision of habilitative activities, such as language
abilitation, auditory training, speech reading (lipreading).

hearing evaluation, and speech conservation;
(iv) Creation and administration of programs for preven-

tion of hearing loss;
(v) Counseling and guidance of pupils, parents, and

teachers regarding hearing °IosS; and
(vi) Determination of the'child's need for group and indi-

vidual amplification, selecting and fitting an appropriate aid,
and evaluating the effectiveness of amplification.

(2) "Counseling services." means services provided by
qualified social workers, psychologists, guidance coun-
selors, or other qualified personnel.

(3) "Early identification" means the implementatiith of a
formal plan for.identifying adisability as early as possible in
a child's life.

(4) "Medical services" means services provided by a
licensed physician to determine a child's medically related
handicapping condition which results in the child's need let
special education and related services.

(5). "Occupational therapy" includes:
(i) Improving, developing or restoring functions impaired

or lost through illness, injury, or deprivation;
(ii) Improving ability to perform task's for independent

functioning when functions are impaired or lost; and
(iii) Preventing, through early intervention, initial or

further impairment or loss of function.
(6) "Parent counseling and training" means assisting par-

ents in understanding the special needs of their child and
nroviding parents with information about child development.

(7) "Physical therapy" means services provided by a
qualified physical therapist.

(8) "Psychological services" include:
(i) Administering psychological and cducatitnal tests, and

other assessment procedures;
(ii) Interpreting assessment results;
(iii) Obtaining, integrating, and interpreting information

about child behavior and conditions relating to learning. -

(ix) Consulting with othert:,staff members in planning -"
school, programs to meet the special needs of children as
indicated by psychological tests, interviews, and behavioral
evaluations; and

(v) Planning and managing a program of psychological
service, including psychological counseling for children
and parents.

(9) "Recreation" includes:
(i) Assessmtnt of leisure function;
(ii) Therapeutic recreation services;
(iii) Recreation programs in schools and community agen-

cies; and
(iv) Leisure education,
(10) "School health services" means services provided by

a qualified school nurse or other qualified person.

REG. 300.13

(n) "Social work cervices in schools" include:
(i) Preparing a social or developmental history on a handi-

capped child:
(it) Group and individual counseling with the child and

family;
(iii) Working with those problems in a child's living situa-

tion (home, school, and community) that affect the child's
adjustment in school; and

(iv) Mobilizing school and community resources to enable
the child to receive maximum benefit from his or her educa-
tional program.

(12) "Speech pathology" in udes:
(i) Identification of childre with speech or language

disorders; ,
(ii) Diagnosis and appraisal f specific speech or language

disorders;
(iii) Referral for medical or other professional attention

necessary for the habilit tion of speech or language
disorders;

(iv) Provisions of speech and language services for, the
habilitation or prevention of communicative disorders; and

(v) Counseling and guidance of parents, children, and_)
teachers regarding speech and language disorders.

(13) "Transportation" includes:
(i) Travel to and from school and between schools,
(ii) Travel in and around school buildings, and
(iii) Specialized equipment (such as special or adapted

buses, lifts, and ramps), if required to provide special trans-
portation for a handicapped child.

(20 U.S.C. 1401(17))

Comment. With respect to related services, the Senate Report
states:

The Committee bill provides a definition of "related services,"
making clear that all such related services may not be required for rir
each individual child and that such term includes early identification
and assessment of handicapping conditions and the provision of
services to minimize the effects of such conditions.

(Senate Report 44o. 94.168, p. 12 (1975))

The list of related services is not exhaustive and may include
other developmental, corrective, or supportive services (such as
anistic and cultural programs, and art, music, and dance therapy), if
they are required to assist a handicapped child to benefit from
special education.

There are certain kinds of services which might be provided by
persons from varying professional backgrounds and with a variety
of operational titles, depending upon requirements in individual

, States. For example, counseling services might be provided by
social workers..psychologists, or guidance counselOrs; and
psychological testing might be done by qualified psychological

E - 7
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examiner., p.ychinnetrws, or r.ychologi.t., dcpcndin upon State
standards

Eachiclated .erviee defined under this part may include appro.
pnate administrVive and supervisory activities that an: necessary
for program planning, management. ;Ind evaluation.

Reg. 300.14 Special edpcation.

(a)( I ) As used in this,part, the term "special education"
means specially designed instruction. at ro cost to the parent,
to meet the unique needs of a handicapped child, including
classroom instruction, instruction in physical education.
home instruction, .and instruction in hospitals and
institutions.

(2) The tern) includes speech pathology, or any other
related service, if the service consists of specially designed
instruction, at no cost to the parents, to meet the unique needs
of a handicapped child, and is considered "special educa:
lion" rather than a "related service" under State standards.

(3) The term also inctudes vocational education if it con-
sists of specially designed instruction. at no cost to the
parents, to meet the unique needs of a handicapped child.

(b) The terms in this definition are defined as follows:
( I) "At no cost" means that all specially designed instruc-

tionis provided without charge, but does not preclude inci-
dental fees which are normally charged to nonhandicapped
students or their parents as a part of the regular education
program.

(2)'"Phys4tal education" is defined as follows:
(i) The term means the development of:
(A) PI ysical and motor fitness;
(B) Fundamental motor skills and patterns; and 1

(C) Skills in aquatics, dance, and individual and, group
games and sports (including intramural and lifetime sports).

(ii) The term includes special physical education, adapted
physical education, movement education, and motor de-
velopment.

(20 U S C 1401116))

(3) "Vocational education" means organized educational
programs which are directly related to the preparation of
individuals for paid or unpaid employmem, or for additional
preparation for a career requiring other than a baccalaureate
or advanced degree

(20 U S C 1401(161)

Sommetir (I) The definition of "special education" is a particu-
lady important one under these regulations. since a child is not
hand capped unless he or she needs special education (See the
definition of "handicapped children" in section 300 5.) The defi-
nition of "related services'' (section 300 e3) also depends on this '

E18J
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definition. since a related service must be necessary for a child to
benefit from special education Therefore, if a child does not need
special education. the an be no *:related services," and the child
(because not "hanclicappc. ") i at covered under the Act.

(2) The above definition of animal education is taken from the
Vocational Education Act of 3. as amended by Pub. L. 94.482.
Under that Act, "vocational edu ion" includes industrial arts and
consumer and homemaking education programs.

Subpart BState Annual Program C
Plans and Local Applications

ANNUAL PROGRAM PLANS r--GENERAL

Reg. 300.110 Condition of assistance.

In order to receive funds under Part B of the Act for any
fiscal year, a State must submit an annual program plan to the
Commissioner through its State educational agency.

(20 U.S.C. 1232c(b), 1412, 1413)

Reg. 300.111 Contents of plan.

Each annual program plan must contain the provisions
required in this subpart. .

(20 U.S.C. 1412, 1413, 1232c(b))

ANNUAL PROGRAM PLANSCONTENTS

Reg. 300.121 Right to a free appropriate public
education.

(a) Each annual program plan must include information
which shows that the State has in effect a policy which
insures that all handicapped children have the right to a free
appropriate public education within the age ranges and
timelines under Reg. 300.122.

(b) The information must include a--copy of each State
statute, court order, State Attorney General opinion, and
other State document that shows the source of the Policy.

(c) The information must show that the policy:
(1) Applies to all public agencies in the State;
(2) Applies to all handicapped children;
(3) Implements the priorities established under

Reg. 300.127(a)(I) of this subpart; and
(4) Establishes timeliness for implementing the policy, in

accordance with Reg. 300.122.

(20 U.S C. 1412(1), (2)(B). (6); 141.4(a)(3))

.3
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4. 300.122 Timeliness and ages for free appropriate
public education.

(3) General. Each annual program plan must include in
detail the policjes and procedures which the State will under-
take or has undertaken in order torinsure that a free appropri-
atekublic education is available for all handicapped children
aged three through eighteen within the State not later than
September I, 1978. and for all handicapped children aged,
three through twenty-one within the State not later than
September 1, 1980.

(b) Documents relating w timeliness. Each annual pro-
gram plan roust include a copy of each statute, court order,
attorney general decision, and other State document which
demonstrates that the State has established timelines in ac-
cordance with paragraph (a) of this section.

(c) Erception The requirement in paragraph (a) of this
section does not apply to a State with respect to handicapped
children aged three. four, five, eighteen, nineteen, iwenty, or
twenty-one to the extent that the requirement would be incon-
sistent with State law or practice, or the order of any court,
respebting public education for one or more of those age
groups in the State.

(d) Documents relating to eAreptions. Each annual pro-
gram plan must:

( I ) Describe in detail the extent to which the exception in
paragraph (c) of this section applies to the State, and

(2) Include a copy of each State law, court order, and other
document which provides a basis for the exception.

U S.0 1412(2)(B))

Reg. 300A23 Full educational opportunity goal.

Each annual program plan must include in detail /he
policies and procedures which the State will undertake, or
has undertaken, in order to insure that the State has a goal of
providing full educational opportunity to all handicapped
children aged birth through twenty-one.

00 U S C 1412(2)(A ))

Reg. 300.124 Full educational opportunity goaldata
requirement.

Beginning with school year 1978-1979, each annual pro-,
gram plan must contain the following information.

(a) The estimated number of handicapped children who
need special education and related services.

REG. 300.122

(h) For the current school year
( I ) ihe number of handicapped children aged birth

through two, who are receiving special education and related
services. and

(2) The number of handicapped children'''.
(t) Who are receiving a free appropriate public education,
(ii) Who need, but are not receiving a free appropriate

public education,
(iii) Who are enrolled in public and private institutions and

are receiving a free appropriate public education, and
(iv) Who are enrolled in public and private institutions and

are not receiving a free appropriate public education.
(c)The estimated numbers of handicapped children who

are expected to receive special education and related services
during the next school year.

(d) A description of the basis used Co determine the data
required under this section,

(e) The data required by-paragraphs (a), (b), and (c) of this
section must be provided:

(I) For each disability category (except for children aged
birth through two), and

(2) For each of the following age ranges: birth through
two, three through fiye, six through seventeen, and eighteen
through twenty-one.

(20 U S C 1412(2)(A))

Comment .ta Fart B of the Act, thefterm "disability" is used
interchangea with "handicapping condition". For consistency
in this regulation, a child with a "disability" means a chit(' with one
of the impairments listed in the definition of "handicappecrchil-
dren' in Reg 300 5, if the child needs special education because of
the impairment. In essence, there is a continuum of impairments.
When an impairment is of such anature that the child needs special
education, it is referred to as a disability, in these regulations, and
the child is a "handicapped" child.

States should note that data required under this section are not to
be transmitted to the Commissioner in personally identifiable form.
Generally, except for such purposes as monitoring and auditing,.
neither the States nor the Federal Government should have to collect
data under this part in personally identifiable form.

Reg._300.125 Full educational opportunity goal
timetable.

(a) General requirement. Each annual program plan must
contain a detailed timetable for accomplishing the goal of
providing full educational opportunity for all handicapped
children.

1 t.i1)
E-9
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ii(b) Colima u/ timetable. (I) The metable must indicate
what percent of the total estimate 'umber of handicapped
children the State expects to have full educational opportu-
nity in each succeeding school year.

(2) The data required under this paragraph must be
rovided.

(1) For each disability cat gory (except for children aged
birth through two), and

..-

(ii) For each of the following are ranges: birth through
two', three through five. six through seventeen, and eighteen
through twenty-one.

(20 U S C 141212NA))

.3,
Reg. 300.126 Full educational opportunity goal

facilities, personnel, and services.

(a) Genct al i omit entent. Each annual program plan must
include a description of the kind and number of facilities,
personnel, and services necessary throughout the Slate to
meet the goal of providing full educational opportunity for all
handicapped children. Thd State educational agency 'shall
include the data required under paragraph (b) of this section
and whatever additional data are necessary to meet the
requirement. s

(b)Srarklical description. Each annual program plan must
include the following data:

(1) The number' of additional special class teachers, re-
source room teachers, and itinerant or consultant teachers
needed (or each disability category and the number of each of
these who are Currently employed in the State.

(2) The'number of other additional personnel needed, and
the number currently employed in the State, including school
psychologists. school social workers, occupational
therapists, physical therapists, home-hospital teachers,
speech languagepathologists, audiologists, teacher aides,
vocational education teachers, work study coordinators,
physical education teachers,,,therapeutic recreation spe-
cialists. diagnostic personnel, supervisors, and other instruc-
tional and non-instructional staff. j

(3) The total number of personnel reported under para-
graph (h) (I) and (2) of this section, and the salary, costs of
those personnel. '

(4) The number: and kind of facilities needed for handi-
capped children and the number and kind currently in use in
the State, including regular classes serving handicapped
children, self-contained classes on a regular school campus,
resource rooms, private special education day schools, pub-
lic special education day-schools, private special education
residential schools, public special education residential

SUPPLEMENT 45
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schools, hospital programs, occupational tlerapyfacilitics.
physical therapy facilities, public sheltered workshops, pri -
yaw sheltered workshops, and other types of facilities.

(5) The total number of transportation units needed for
handicapped Children., the:number of transportation units
designed for handicapped children which' are in use in the
State, and the number of handicapped childremsvho use these
units to benefit from special education. ., 4

(c)nam earegorie.i.. Thedata required under paragraph (b)
4

of this section must he provided as follows:
( I) Estinjales for serving all hanskicapped children who

require special education and.related services,
Current year data, based on the actual numbers of

handicapped children reechoing special education and related
services (as'reported under Subpart G), and

(3) Estimates for the next sthool.year.
(d) Rationale: Each annuli program plan nfust include A

description of the means used to determine the number and
salary costs of Orsonkel.

(20 U.S.C. 1412(2)(A))

Reg. 300.12. Priorities. i
(a) General airmen!. Each annual program plan must

include informatio Which shows that: ,, '
(I) The State ha established priorities which meet -the

requirements under Regs. 300.3200300.324 of Subpart C.
(2) The State priorities meet the timelines under Reg. ,:,

300.122 of this subpart, and ,
(3) The State has made progress in meeting those

timelines.
(b) Child data. (I) Each annual program plan must show

the number of handicapped children known by the Staie to be
in each of the first two priority groups named in Reg. 300.321 i
of Subpart C:

.
(i) By disability c'degory, and
(ii) By the age ranges in Reg. 300.124(e)(2),of this sub-

Part it

(c) Activities mid resources. ,Each annual program plan
must show for each of the first two priority groups:

(1) The programs, services, and activities that are being,
carried out in the State,

(2) The Federal, State, and local resources that have been
committed during the current school year, and

(3) The programs, services, activities, and resources that
are to be provided during the next school year.

(20 U.S.C. 1412(3))

°
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1. 300.128 Identificatihn, location, and evaluation of,
tandicapped children.

(a) General requirement Each annual program plan must
include in detail theyolicies mid procedures which the State
will undertake or h..s undertaken to insure that.

(I) An children who are handicapped. regardless of the
severity of: their handicap. and who are in need of specjal
education and related-services ore identified. located, and,
evaluated; and

(2) A practical method is devel4ed and implemented to
determine which children are currently receiving needed
special education and related services and which children are
not currently receiving neliled special education and related
services

(b) htfornunion. Each annual program plan must.
(I) Designate the Start agency (if other than the State

educational agency) responsible for coordinating the plan-
ning and implementation of the policies "and procedures
tinder paragraph (a);of this secti9n;

(2) Name each agcncy that part cipates in the planning and
implementation and deschbe the nature an8 extent of its
participation: .

(3) Describe the extent lo which.
.(i) The activities described in paragraph (a) of this section"

have been achieved under the current annual program plan, ,
and

(it) The resources named for these activities in that pla
have been used;

(4) Describe each type of activity to becarried out during
' next school year. including the role of the agency named

.er paragraph (b)( 1) of this section, timelines for complet-
ing thoseactivities, resources that will kie used, and expected
outcomes:

(5) Describe how the.porcies and procedures under para-
graph (a) of this section will be monitored to insure that the
State edticational 'agent:Y-41,1ms:

d(i) The39number of handicappped children within each
isability category that have been identified, located, and

evaluated, and
(ii) Information adequate to evaluate the effectiveness of

those policies and procedures; and
(6) Describe the method the State, uses to determine which

children are currently receiving special education and related
services and which children are notteceiving special educa-
tion and related services. Q

(.110 U.S.C. 1412(2)(C)

Comment The State is responsible for insuring that all handi-
capp,:d children are identified, lo..ated. and evaluated, including
children in all public and private, arencics and institutions in the
State. Collection and use of data are subject to the confidentiality
twquirements imRegs 300 560-3(X) 576. ;1. .

*,
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Reg. 300.129 Confidentiality of personally identifiable
information.

la) 1:ach annual progr,tin plan musl include in detail the
policies mid procedures which the State will undertake orhas
tindertaken in order to insure the protection of the confiden-
tiality of any personally identifiable information collected,
used, or maintathed under this part. -

(h) The Commissioner shall use the dietoria in Regs.
30(i560-30P 576 of Subpart E to evaluate the policies and
pritedures Of the State under paragraph (a) of this section.

(20 U S C 1412(2)(1)): 1417(c))

. Conmmnr The confidentiality. regulation% were published in the
Federal Register in final form on February 27, 1976 (41 FR 8603-
8610), .ind met the requirements of Part B of the Act, as amended by
Pub L 94-142. Those regulations are incorporated-in Rigs.

t300 560.301) 576 of Subpart E

Reg. 300.130 lndivi alined education program's.

(a) Each annual pr gram plan must include information
which shows that ea h public agency in the State maintains
records of the individualized education program for,each
handicapped child, and each public agency establishes, re-
views, 4,nd revises each program as provided in Subpart C.

(b) Each annual program plan must include:
(I) A copy of each State statute, policy, and standard that

regulates the manner in which individualized education pro:
Ivan. are developed, implernented, reviewed, and revised,
and

('2) The procedures Which the State educational agency
follows in monitoring and evatuating those programs.

(20 U S.C. 1412(4))

Reg. *.131 Procedural safeguards.

Each annual program plan Must include procedural
safeguards which insure that the requirements in Regs.
300.500-300.514 of Subpart' E are met.

(20 U.S C. 1412(5)(A))

Reg. 300.132 Least restrictive environment.

(a) Each annual program plan must include procedures
_vvhich_insure that the requirements in Regs. 300,550-

300.556 of Subpart E
(b) Each annual program plan must include the following

information:
(I) The number of handicapped children in the State,

within each disability category, who are participating in

,1.3
E-11
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NO.

regular education programs, consistent with' Regs.
300.550-300.556.ot Subpart E.

(2) The number of handicapped children who arc in sepa-
rate classes or separate school facilities, or who are otherwise
removed from the regular education environment.

(20 U.S.C. 1412(5)(R))

Reg. 300.133 Protection in evaluation procedures.

Each annual program plan must include procedures which
insure that the requirements in Regs. 300.530-3(X).534 of
Subpart E are met.

(20 U.S.C. 1412(51(C))

leg. 300.134 Responsibility of State educational
agency for all educational programs.

(a) Each annual program plan mutt include information
which shows that the requirements in Reg, 300.600 of Sub-
part F are met.

(b) The information under paragraph (a) of this sectign-
must include a copy of each State statute, Stine regulation,
signed agreement between respective ag cy officials, and

- any other document that shows com liance with that;.
?paragraph.

(20 U.S C. 141216))

Reg. 30.136 Implementation proceduresState
educational agency.

Each annual program plan must describe the procedures
the State educational agency follows to inform each public
agency of its responsibility for insuring effective implemen-
tation of procedural safeguards for the handicapped children
served by that public agency.

U.S.C. 1412(6))

Reg. 300.137 Procedures for consultat4

Each annual program plan must include an assurance that
in carrying out the requirements of section 612 of the Act.
procedures are established for consultation with individuals
involved in or concerned with the education of handicapped
children, including handicapped individuals and parents of
handicapped children.

(20 UsS.0 1412(7)(A)Z
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Reg. 300.138 Other Federal programs.

Each annual program plan must provide that programs and
procedures arc established to insure that funds received by. the State or ay public agency in the State
Federal program, including section
and Secondary Education Act of 1965
'section 305(b)(8) of that Act (20 U.S.C.

er any other
the Elementary

0 U.S.C. 241e-2).
44a(b)(8)) or Title

IV-C of that Act (20 U.S.C. 1831), and section 110(a) of the .

Vocational Education Act of 1963, under which there is
specille,authority for assistance for the education of handi-
capped children, are used by the State, only in a manner
consistent with the goal of providing free appropriate public
education for all handicapped children, except that nothing in
this section limits the specific requirements of the laws gov-
erning those Federal programs.

U.S C. 1413(a)(2))

Reg. 300.139 Compzehensive system of personnel
development.

Each annual program plan mit include the material re-
quired under Rigs. 300.380-300.387 of Subpart C.
(20 U.S.C. 1413(a)(3))

Reg:100.140 Private schools. . c.

Each annual program plan must include policies and pro-
cedures which insure that the requirements of Subpart D are
met.

(20 Li:S.C. 1413(a)(4))

Reg. 300.141 Recovery of funds for misclassified
children. .

Each annual program plan must include policies and pro-
cedures which insure that the State seeks to recover any funds
provided under Part B of the Act for services to a child who is
determined to be erroneously classified as eligible to he
counted under section 611(a) or (d) of the Act.

(20 U.S.C. 1413(a)(5))

Reg,300.144 Hearing on application.

Each annual program plan must include ppeedures to
insure that the Slate educational agency does not take any .

final action with respect to an application submitted by a local
educational agency before giving the local educational
agency reasonable notice and an opportunity for a hearing.
(20 U.S.C. 1413(a)(8))

REG00.144
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-7-g. 300.145 Prohibition of commingling.

each annual program plan must provide assurance satis-
factory to the Commissioner that funds provided under cart B -
of the Act are not coninungled with Stine funds.

(20 U.S C. 1413(a)49)) ,

Comment. This assurance is satisfied by the use of a separate
accounting system that includes an "audit trail" of the expenditure

'of the Pan B funds Separate hank accounts arc not required (See 34 r
CFR 76, Subpart F (Cash Depositories).)

Reg. 300.146 Anntial evaluation.

Each annual program plan must include procedures for
evaluation at least annually of the effectiveness of programs
in meeting the educational needs of handicapped children,
including evaluation of individualized education programs.

(20 U S C. 140(a)(1 I))

Reg. 300.147 State advisory panel.

Each annual program plan must provide that the require-
ments of Regs. 300.650-300.653 of Subpart F are met.

(20 U.S.C. 1413(a)(12))

N. 300.148 Policies and procedures for use of Part B
:unds.

) Each annual program plan must set forth polieies and
procedures designed to insure that funds paid to the State
under Part B of the Act are spent in accordance with the
provisions of Part B. with particular attention given to sec-
tions 611(b), 611(c), 611(d), 612(2), and 612(3) of the Act.

(20 U.S.C. '14131a)(1))

Reg. 300.149 Description bf use of Part B funds.

(a) State allocation. Each annual program plan must in-
, etude the following information about the State's use of funds

under Reg. 300.370 of Stiblart C and Reg. 300.620 of
-Subpart F:

(1) A list of administrative positions, and a description of
duties for each person whose salary,is paid in whole or in part
with those funds.

(2) For each 0511*, the percentage of salary paid with
those funds.

(3) A description Of eitth administrative activity the State
educatiorial agencrwill4arry out during the next school year
with' those funds.

REG. 300.145

st.

(4) A description of each direct service and each support
service which the State educational agency will provide dur-
ing the next school year with those funds, and the activities
the State advisory panel wilt undertake during that period
with those Alas,

(b)Ltnyt/ et/my/timid (kerne), a/him:ion, Each annual pro-
gram plan must include:

(I) An estimate of the number and percent of local educa-
tional agencies tthe State which will receive an allocation
under this part Maher than local educational agencies which
submit a consolidated application),

(2) An estimate of the number of 1°61 educational agen-
cies which will receive ,an allocation under a consolidated
application,

(3) An estimate of the number of consolidated applications
and the average number of local educational agencies per
application, and

(4) A description of direct services the State educational
agency will provide under Reg. 300.360 of Subpart C.

(20 U.S.C. 1232e(b)(1)(B)(ii))`

Reg. 300.151 Additional information if the State educa-
lionsl agency provides direct services.

If a State ecnacational agency provides free appropriate
public education for handicapped children or provides them
with direct services, its annual program plan must include the
information required under Regs. 300.226-300.228,
300.231, and 300.235.

' (20 U.S.C, 1413(b))

LOCAL EDUCATIONAL AGENCY,
APPLICATIONSGENERAL

Reg. 300.180 Submission of application.

In order to receive payments under Part 11 of the Act for
any fiscal year a local educational agency must submit an
application to the State educational agency.

(20 U.S.C. 1414(a))

Reg. 300.182 The excess cost requirement.

A Ideal educational agency maynly use funds under Part
B of the Act for the excess costs of providing special educa-
tion and related services for handicapped children.

'Op U.S.C. I414(a)(1), (a)(2)(0)(0)

-13
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ag. 300.183 Meeting the excess cost requitement.

(I) A local educational a:leitcy meets She ccc. cost re-
quirement if it has on the average spent at least the amount
determined under Reg 3(K) 184 tor the education lit each of
its handicapped children. This amount may not include api
tat ouars.a.iir dcht service

(20 U S C. 1401(20). 1414tanin

[Amended in 45 Fed Reg. 22511 1/%11 3, 19ROL1

Onntnnt 1 he ewe.s cost remlimnim means that the local
educational agency must spend a certain minimum amount to? the
education of its hainkapped children before Pan B funds .ire used.
This Insures that chddren served with Part B funds have at least the
same average amount spent on them, from sources other than Pan
B, as do the children in the school district taken as a whole

The minimum amount that Must he spent for the education of
handicapped children is computed under a statutory formula. Sec-
tion 3(X) 184 implements this !ormolu and gives ,a step-by -step
method ko determine the minimum amount Excess costs are those
costs of special education and related services; which exceed the
minimum amount Therefore. if a local educational agency can
show that it has (on the average) spent the ounimum amount for the
education of each att. handicapped children. it has met the excess
cost requirement: and all additional costs arc excess costs. Part B
funds can then he used to pay for these additional costs, suhject to
other requirements of Part B (priorities, etc.). In the "Continent"
under section 11x) I X4. there is all example of bow the 111111111111111

amount is convict!

Reg. 300.184 FACCSS costs computation of minimum
amount.

The minimum average amount a local educational agency
mutt spend (miler Reg 300.183 for the education of each of
its handicapped children is computed as follows:

(a) Add all expenditures of the local educational agency in
the preceding-school ,year, except capital outlay and debt
service.

( I ) For elementary school students, if the handicapped
child is an elementary school student. or

(2) For secondary school students, if the handicapped child
is a secondary school student.

(h) From this amount, subtract the total of the following
anfounts spent for elementary school students or for secon-
dary school students, as the case may be:

(I) Amounts the agency spent in the preceding school year
from funds awarded under Part B of the Act and Titles I and
VII of the Elementary and Secondary Education Act of 1965.
and

(2)Aniounts from S'ate and local funds which the agency
spent in the preceding school year for:

(i) Programs for handicapped children.
(ii) Progt anis to meet the special educational needs of

educationally deprived children, and
(iii) Programs of bilialgual education for children with

limited English-speding ability.
(c) Divide the result under paragraph (b) of this section by

the average number of student enrolled in the agency in the
preceding school year

SUPPLEMENT 45
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I I ) In its elementary schools, lithe handicapped child is
elementary school student, or

(2) In its second ary schools, if the handicapped child is a
seeontry school student.

U.S.0 14141011D

('fetirmeitt the following is,an example of how a local educa-
hum) agclicy might compute the average minimum amount it must

spout for the education of each of its handicapped children, under
Reg,300 lx3 This example follows the lormula in Reg 300 184
hider the statute and regulations, the local educational agency must
make one computation lor handicapped children in its elementary
schools and a separate computation for handicapped chddren in iis
secondary schools the computationlor handicapped school stu-
dents would he dime as lollows:

a. First, the local educational agency must determine its total
amount of expenditures for elementary school students from all
sourceslocal. State, and Federal (including Part B)in the pre-
ceding school year. Only capital outlay and dcht service arc
excluded.

Etionplc A local educational agency spent the following
amounts last year for elementary school students (including its
handicapped elementary school students):

(1) From local tax funds $2,750,000(2) From State funds 7,000.000
(3) From Federal funds

750,000

10,500.00(1

Of this total, $500.000 was for capital outlay and debt service
relating to the education of elememary school studenTC:This must
be suhtracted from total expenditures:

$10,500,000
500.000

otal expenditures for elementary school stu-
dents (less capital outlay and debrservice)' 10,000,000

h. Next, the local educational agency must subtract pinounts
spent for:

I1) Progratm for handicapped children:
(2) Programs to meet the special educational needs of education-

ally deprived children; and
(3) Programs of bilingual education for children with Ifeu,

English-speaking ability.
These are funds which the local educational agency actually

speni, not funds received last year but earned over for the corrent
school year.

Example: The local educational agency spent the following
amounts for elementary school students last year:

(I) Front funds under Title I of (hi Elemem"
tary and Secondary Education Mt of 1965

(2) Frodtt a special State program for educa-
tionally &prised children

(3) From a grant tinder Part B ......
(4) Front State funds for the education of
handicapped children

(5) Flom a locally-funded program for
handicapped children

(6) From a grant for a bilingual education
program under Title VII of the Elementary
and Secondary Education Act of 1965 .

Total

$300.000

200.000
200.000

500.000

250,v00.

150.000

1.600,000

REG. 300.184
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A local cducaiionil agents, would also include any other funds it
nt from' Feddral. State. or local sources for the threg basic

Pu/rPo"s handieppcd'children, educationally deprived children.
and bilingual cdusation for .hildren with limited English-peaking
ability

1 his amount Is .0tras. teal from the low! educational agency's
total expenditure for elentery s.hoil students computed above.

S 1 0 .0( X) .000

1.6000)0

8.400.0(X)

c The local educational agency next must divide by the average
number of syttdents enrolled in the elementary schools of the agency
last ye* (Mcluding ns handicapped students)

Ern/tip/et Last year. an average of 7.0(X) students were enrolled
to the agency s elementary ss N.M.. This must be divided into the
amount Oaniptited under the aboveparagraph.

S8.4007000/7.000 students equals S I .200/student

Thil figure is the minimarn amount the local educational
agency must spend (on the average) for the education of each-sif its
handicapped students fund, under Part E3 may be used only for -
costs over and above this minimum In this example. if the locaP
educational agency has 100 handicapped elementary school stu-
dents. it must keep records adequate to show that it has spent at least
S120.000 for the education of those students (100 students times
SI .200/student). got including capital outlay and debk,service.

This $120.000 may comcfroM any fonds except funds under Part
B,Isubject to any legal requirem4sts that govern the use of those
other funds

f (*local educational agency has handicapped secondary school
Jents. it must do the same tomputation for them However the

amounts used in the computation Auld be those the local educa-
'tional agency spent last year for the education of secondary school
students, rather than fox elementary school students.

Reg. 300.185 CionpUtation of excess 'eostsconsoli-
- dated application:

The minimum average amount under Rcg 300.183 where
two or more local educational agencies submit a consolidated
application, is the aver* of the combined minimum aver-
age amounts determined under Rcg 300.184 in those agen-
cies for elementary or secondary school students. as the case
may be.

2x(20 U S C 14 mia)t I))

REG. 3110.185

.?

Reg. 300.186 . Excess.costslimitatioQ on use of Part B
funds.

(a) 11W.CXeCSS u1:+1 requirement prevents a local educa-
tional agency from using funds provided under Part B of the
Act to pay for all of the costs directly atiributable to the
education of a KindicappecIghild, subject to paragraph (b) of
this ' ection.

(b) The excess cost requirement does not prevent a local
educationalagency from using Part B funds to pay for all of
the costs directly attributahle,to the education of a handi-
capped child in any of the age ranges three, four, five;
eighteen, nineteen, twenty. or twenty -one, if no local or State
funds are available for nonhandicapped children in that age
rajige Howev,r-T-ihe local educational agency must comply
with the nonsupplanting and othei requirements of this part in
providing the education, and services.

(20 U S C. 1402(20): 1414(a)(1))

Reg. 300.190 Consolidated applications.

(b) Required applic;aions. A State educational agency
may require local educational agencies to submit a consoli-
dated application for payments under Part B of the Act if the
State educational agency determines that an individual appli-
ation submitt.d by a local educatidnal agency will be disap-

proved ecause: -
( I ) The agency's entitlement is less than the S7,500

minimum required by section 611()(4)(A)(i) Of the Act
(Reg. 300.16041(1) of Subpart C): or '

(2) The agency is unable to establish end maintain pro-
grams of sufficient size and scope to effectively meet the
educational needs of handicapped children.

(c) Size 'and scope of program. The State educational
agency shall estahleish.standards and procedures for determi-
nations under paragraph (b)(2) of this section.

(20 U S C. 1414(c)(1))

[Amended in 45 Fed. Reg. 22531 (April 3. 1980) I

ti
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Reg. 300.192 State regulation of consolidated
'applications.

(a) The State educttikal agency shall issue reALlations
with respect to consolidated applications submit-led ltder
this part. .

(b) The State educational agency's regulations must:
(.) 13e consistent 'with Section 612(1)-(7) and Section

613(a) of the Act, and
(2) Provide participating local educational agencies with

joint responsibilities for implementing programs receiving
payments under this part. I)

(20 U.S.C. 14I4(c)(2)(B))

(c) If an Wei-mediate educational unit is required under
State law to carry out his part. the joint responsibilitici given

49 to !beat educational agencies under paragraph (h)(2) of this
section do,not apply to the administration and disbursement
of any payments received by the intermediate educational
unit. Those administrative responsibilities must he carried
out exclusively by the intermediate educational unit.

(20 U S C r 1414(c)( 2)(C))

Reg. 300.193 State educational' agency approval;
d isapprco, al .

(c) In carrying out its functions under this section, each
.Mate educational agency shall consider pny decision result-
Mg from a hearing under Regs. 300.506-3,00.513 of Subpart
E which is adverse to the local educational agency involved
in the decision.

(20 U S C. 1414,0)(31)

[Amended in 45 Fed Reg. 22531 (April 3. 1980).1

Reg. 300.194 Withholding.

(a) If a Stale educational agency, after giving reasonable
notice and an opportunity for a hearing to aqocal educational
agency, decides that the local educational agency in the
administration of an application approved by the State educa-
tional agency has failed to comply with any requirement in
the application, the State educational agency, after giving
notice to the local educational agency, shall:

(1) Make no further payments to the local educational
agency tytti: the State educational agency is satisfied that
there is no longer any failure to comply with the requirement;

'or
(a) Consider its decision in its review of any application

made by the local educationallgency under Reg. 300.180;
(3) Or both.
(b) Any local educational agency receiving a notice from a

State educational agency under paragraph (a) of this section
is subject to the public notice provision in Reg. 00.592.

(20 U.S C. I414(b)(2))

4,
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LOCAL. EDUCATIONAL AGENCY
APPLICATIONSCONTENTS

Reg. M0.220 Child identification.

Each application must include procedures which insure
-; . that all children residing within the jurisdiction of the local

educational agency wbo are handicapped, regardlegs of the,
severity of their handicap, and who are in need of special
education and related services are identified, located, au'd
valuated, including a practical method of determ;ning

eiwhich children are currently receiving needed special educa-
tion and ;elated services and which children are n61 currently
receiving needed special education and related services. -

(20 U.S.C. 1414(a)(1)(A))

Cowmen:. The local educational agency is responsible for insur-
ing that all handicapped children within its jurisdiction are iden-

'tilled, located, and evaluated, including children in all public and
private agencies and institutions within that jurisdiction. Collection
and use of data are subject to the confidentiality requirements in
Regs. 300.560-300.576 of Subpait E.

Reg. 300.221 Confidentiality of personally identifiable
information.

Each application must include policies and procedures
which insure that the criteria in Regs. 300.560-300.574 of
Subpart E are met.

(20 U.S.C. 1414(a)(1)(B))

Reg. 300.222 Full educational opportunity goal;
timetable.

Each application must: (a) Include a goal of providing full
educational opportunity to all handicapped childen, aged
birth through 21k and

(b Include a detailed timetable for accomplishing the
goal.

(20, U.S t. 1414(a)(1)(C), (D))
a; a

Reg. 300.223 Facilities, personnel, and services.

Each (application must provide a description of the kind
, and number of facilities, personnel, and services necessary to

meet the goal in Rcg. 300.222.

1U3
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(20 U.S.C. 1414(a)(1)(E))

Reg, 300.224 Personnel development.

Each application must include procedures for the im-
plementation and use of the comprehensive system of per-
sonnel development established by the State educational
agency under Reg. 300.140.

(20 U.S.C. 1414(a)(1)(0(c))

REG. 300.224
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( 300.225' Priorities.

Each appiaation must include priAtics whit meet the
requirements of Regs, 300.320-300.324.

S.0 1414(a)(1)(C)(n))

Reg. 300.226 _Parent involvement.
Each application must include procedures to insure that, inmeeting -the goalunder Reg. 300 222. the local educationalagency makes provision for participation of and consultation

with parents or guardians of handicapped children.
120 LI S C. 1414(a)(1)(C)(iti))

Reg. 300.227 Participation in regular. educationprograms..

(a) Each application must include proCedures to insure thatto the maximum extent practicable, and consistent with
Pegs. ?00.550-300.553 of Subpart E. the local educational
agency.prov ides special serti ices to enable handicapped chik
dren to participate in regular educational programs.(b) Each application must describe:

(1) The types of alternative placements that are available
for handicapped children, and

(2) The number of handicapped children within each dis-
ability category who are served in each type of placement;

U S.C. 1414(a)(1)(C)(iv))

Reg. 300.229 Excess cost,

Each application must provide assurance sat; factory to.,the State educational agency tkat the local educational
agency uses funds provided under,Part B of the Act only forcots which exceed the .amount computed under Reg.3\00:184 and which arc directly attributable to the educationof handicapped children.

(20 U S C. 1414(4(2)(B))

Reg. 300.230 Nonsupplanting.
(a) each application must provide assurance satisfactory tothe State educational agency that the local educational" agent -uses funds provided under Part B of the Act tosupplement and, tcrthe extent practicable' increase the level

of State and local funds expended for the education of handi-
capped children, and in no case to supplant those State andlocal funds.

sr

REG. 300.225
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(h) To meet the requirement
in paragraph (a) of this'section.

I) The total amount or aveiage per capita amount of Stateand local chool fund% budgeted by the local educational-"agency for expenditure% in the current fiscal year for theeducation of handicapped children must be at least equal tothe total or average per capita amount of State andlocal school fund% actually expended for the education ofhandicapped children in the most recent preceding fiscal yearfor which the information is available.
Allowance may bemade for:

4(i) Decreases in enmIlineni of hifndicapped children; andUnusually large amounts of funds expended f9r Suchlong-term purposes Is the acquisition of equiprnent and theconstruction of Sthool facilities; and
(2) The local educationalagency Must not use Part B fun cl sto displace State or local funds for any. particular cost.

120 U.S.C. 1414(a)(2)(B))

Comme»t. Under statutes such as Title 1 of the Elementary andSeCondary Education Act of 1965, as amended,
the requiremlnt isto not supplant funds that "would" have been expended if theFederal funds were not available. Thettquirement

under Par; B,however, is to not supplant funds which have been "expended."This use of the past tense suggests that the funds referred to are thosewhich the State or local agency actually spent at some time beforethe use of the Part B funds. Therefo e. in judging compliance with
this requirefbent, the Commissioner looks to see if Part B funds areused for any costs which

were previously paid for with State gime!funds.

The nonsupplanting, requirement prohibits a local- educationalagency frond supplanting State and local funds with Pan B funds.oneithei an aggregate basisor for a given spenditure.
This means thatif an LEA spent $100,000 for special eNcation in FY 1977, ii must.budget at least $100,000 in FY 1978, unless one of the conditions inReg. 300.230(b)(J) applies.

Whether a local educational
agency supplants. with respect to aparticidar cost would depend on the circumstances of the expenditure. For ex ampk. if a teacher's salary has been switched from localfunding to Part B funding, this would

However, if that teacher was taking ov
ar ii3 be supplanting.

a different position (suchas a resource room teacher, for example'), it would not he supplant.ing. Moreover, it might be important to consider whether the par-titular action of a local educational agency led to an increas inservices for handicapped ,children over that which previouslyexisted. The intent of the requirement is to insure that Part B fundsare used to increase Slate
and local efforts and are not tried to take:their place. Compliance

would be judged with this aim in mind. TheSupplanting requirement is riSt intended to inhibit better services tohandicapped children.
.

Reg. 300.231 ComparabiTe services:

(a) Each applicationmust provide assurance satisfactory tothe State educationil agency that the local educatiogalagency meets the requirements of this section.

(C) 1981 CAR Publishing
Company, Washington, D.C. 26005
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(b) A Ideal educational agency may not use funds under
Part B of th6 Act to provide services to handicapped children
unless the agency uses Stifle and local funds to provide

-se ices to those children which, taken as a whole. are at least
conlkarable to services provided to other handicapped chil-
dren in that local educational agency.

(c) Each local educational agent), shall niaintain records'
which show that the agency meets the requirement in para-
graph (h) of thi, section.

(20 U.S.0 1414(a)(21(C))

Commolt. Under the "comparability'. requirement. if State and
local funds are used to provide certain services. those services must
be provided with State and local funds to all handicapped children to
the local educational agency who need them Pan B funds may then
be used to supplement existing cervices, or to provide additional
services to meet special needs. This. of course, is subject to the
ether requirements of the Act, including the priorities under
Regs.100 320-300,324.

Reg. 300.235 IndividUalized education program.

Each application must include procedures to assureat the
local educational agency complies with Regs. 300.340-
300.349 of Subpart C.

(20 U.S.0 . 1414(a)(5))

Reg. 300.237 Procedural safeguards.

Each application must' provide assurance satisfactory to
the State, educational agency that the local educa,tional
agency has procedural .safeguards which meet the require-
ments of Regs. 300.500-300:514 of Subpart E.

(20 U.S C 14I4(a57))

Reg. 300.238 Use of Part B funds,

Each application must describe how the local edutational
agency will use the funds under Part B of the Act during the
next school year.

(20 U S C 1414(a))1

Reg. 300.240 Other requirements.

. Each local application must include additional procedures
and information which the State educational agency may
require in order to meet the State annual \program plan re-
quirements under Regs. 300.120-300.151.

(20 U S C 1414(a)(6))

7.
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APPLICATION FROM SECRSTARY OF
INTERIOR

Reg.; 300.260 Subinission of annual application;
approval.

In order to receive payments under this part, the Secretary
of Interior shall submit an annual application which:,

(a)peets appliCable requirements of Section 614(a) of the
Act:

(b) Includes monitoring procedures which are consistent
with Reg. 300.601: and.

(c) Includes other material as agreed to by the Coinnus-
sioner and the Secretary of Inferior.

(20 U:S.C. 1411.(0)

Reg. 300.261 Public Tarticipation.

In the development of the application for the Department -
of Interior, the Secretary of Interior shall provide for public
participation consistent with Regs. 300.280-300.284.

(20 U.S.C. 1411(0)

Reg. 30.262 Use of Part B funds.

(ayThe Department of Interior may use five percent of its'
paymcnts in any fiscal year. or $200,000, whichever is
greater, for adminipative costs in carrying out the provi-
sions lot this Part.

(b) The remainder of the payments to the Secretary of the
Interior in any fiscal y ear must be used in accordance with the
priorities undsr Regs. 300.320-300.324 of Subpart C.

(20 U.S.C. 1411(0)

Reg. 300.263 Applicable regulations.
The Secretary of the Interior shall \ comply with the re-

quirements under Subparts C, E, and F. ,

(20 U.S.C. 1411(0(2))

f

REG. 300.263
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PUBLIC PARTICIPATION

Reg. 300.280 Public hearings before' adopting an an-
. nual program plan.

.

(a) Prior to its adoption of an annual program plan, the
State educational agency shall:

( I) Make the plan available to the general public,
(2) Hold public hearings, and
(3) Provide an opportunity for comment by the general

public on the plan.

(20 U S.C. 1412(7))

Reg. 300.281 Noticc...

(a) The State educational agency shall provide notice to
the general 'public of the public hearings. -wit

(b) The notice must be in sufficient detail to inform the
public about:.

(1) The purpose and scope of the annual program plan and
its relation to Part R of the Education of the Handicapped
Act,

(2) The availability of the annual program plan,
(3) The date,- time, and .location of each public hearing,
(4) The procedurestfor submitting written comments about .

( -plan, and
,5) The timetable for developing the final plan and submit-

ting it to the Commissioner for approval.
(c) The notice must be published or announced:
(I) In newspapers or other media, or both' with circulation

adequate to notify the general public about the hearings, and
(2) Enough in advance of the date of the hearings to afford
interested parties throughout the State a reasonable opportu-
nity to palaicipate

(20 U.S.C, 1412(7))

Reg. 300.282 Opportunity to participate: comment
period.

(a) The State educational agency shall conduct the public
hearings at times and places that' afford interested parties
throughout the State a reasonable opportunity to participate.

(b) The plan must be available for comment for a period of
at least 30 days following the date of the notice under
Reg. 300.28

(20 U.S.C. 141

1

7))

REG, 300.280

4.
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Reg. 300.283 Review of public comments before adopt-
ing. plan.

Before. adopting its annual program plan, the State educa-
tional agency shall

(a) Review and comider all public comments, and
(h) Make any necessary modifications in the plan.

(20 U S.C. 14.12(7))

Reg.300..284 Publication and availability of approved
plan.

After the Commissioner approves an annual program plan,
the State educational agency shall give notice in newspapers
or other media, or both, that the plan is approved,Thepotice
must name places throughout the State where the plan is
available for access by any interested person.

(20 U S C. 1412(7))

Subpart C:ServIces

FREE APPROPRIATE PUBLIC EDUCATION

Reg. 300.300 Timelines for free appropriate public
education.

(a) General. Each State shall insure that free appropriate
public education is available to all Ifandicapped children aged
three through eighteen within the State not later than Septem-
ber f, 1978, and to all handicqpped children aged three
through twenty-one within the State not later than
September 1, 1980..

(b) Age, ranges 3 -5, and 18-21. This paragraph provides
rules for applying the requirement in paragraph (a) of this
section to handicapped children aged three, fbur, five,
eighteen, nineteen, twenty, and twenty-one:

(I) If State law or a court order requires the State to provide
education for handicapped children in any disability category
in any OP these age groups, the State must make a free .

appropriate public education available to all handicapped
children of the same age Whqf have that disability.

(2) If a public agency provides education to non-handi-
capped children in any of these age groups, it must make a
free appropriate public education available to at least a pro-
portionate number of handicapped children of the same age.

(3) If a public agency provides edwation to 50 percent or
more of its handicapped children in any disability category in
any of these age groups, it must make a free'appropriate
public education available to all of its handicapped children.
of the same age who have that disability. .

les
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(4)1f a public agency provides education to a handicapped

child in any of these age groups, it must make a free appro-
priate public education available to that child and provide that
child and his or her parents all of the rights under Part fl of the
Act and this part.

(5) A State is not ranked to make a free app{opriate public
education available to a handicapped child in one of these age
groups if:

(1) State law expressly prohibits. or do"sinot authorize. the
expenditure'of public funds to provide education to non-
handicapped children in that age group: or

(ii) The requirement is inconsistent with a court order
which governs the provision of fre>public education to
handicapped children in that State.

(20 U.S C. 1412(2)(B): Sen. Rcpt. No. 94-168 p. 19 (1975)) ,

Continent. I. The requirement Jo make free appropriate public
education available applies to all handicapped children within the
State who are in the age ranges required under Reg. 300.300 and
who need special education and related services. This includes

in school and children with less severe
ered under the priorities under Reg.

handicapped children alre
handicaps; who are not
300.321.

2 In order to be °compliance with Reg. 300.390. each State
must insure that the requirement to identify. locati, and evaluate all
handicapped children is, fully implemented by public agencies
throughout the State. This means that before September I. 1978,
every child who has been referred or is on a waiting list for evalua-
tion (including children in school as well as those not receiving an
education) must be evaluated in Accordance with Regs. 300530
300 533 of Subpart E. If. as a result of the evaluation. it is deter-
mined that a child needs special education and related services, an
individualized education program must be developed for the child
by September I , 1978. and #111 other applicable requirements of this
part must be met.

3. The requirement to identify, locate, and evaluate handicapped
children (comnionly referred to as the "child find system") was
enacted on Auguit 2!. 1974. under Pub. I- 93-380. While each
State needed time to establish and implement its child find system,
the four year period between August 21. 1974, and September I.
1978. is considered to be sufficient to insure that the system is fully
operational and,effective on a Statewide basis.

Under the statutt..the age range for the child find requirement
(0-21) is greater than the mandated age range for providing free
appropriate public education (TAPE). One reason for the broader
age requirement under "child find" is to enable States to be aware
of and plan for younger children who will require special education
and related services. It also ties in with the full educational opportu-
nity goal requirement. whiah,hv the same age range as child find.
Moreover, while a, State is not required to provide "FAPE" to
handicapped children below the age ranges mandated under Reg.
300 300, th.: State may. at its> discretion, extend services to those
children, subject to the requirements on priorities under Regs.
BOO 320.300 324.

SUPPLEMENT 45
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Reg. 300.301 Free appropriate public education
methods and payments.

(a) Each State may use whatever State. local, Federal, and
private sources of support are available in the State to meet
the requirements of this part. For example, when it is neces-
sary to place a handicapped Child in a residential facility, a
State 'Could use joint agreements between the agencies in-
volved for sharing the cost of that placement.

(b) Nothing in this part relieves an insurer or similar third
party from an otherwise valid obligation to provide or to pay
for services provided to a handicapped child.

(20.U.S.C. 1401(18); 1412(2)(13))

4

Reg."300.302 Residential placement.

If placement in a public of private residential.program is
necessary to provide speciaNducation and related services to
a handicapped child, the program, including non-medical
care and room and board, must be at no cost to the parents of
the child.

(20 U.S.C. 1412(2)(B); 1413(a)(4)(B))

Coin:um. This requirement applies to placements which are
made by public agehcies for educational purposes, and includes
placements in State - operated schools for the handicapped, sueri as a
State school for the deaf or blind.

Reg. 300.3031 Koper functioning of hearing aids,

Each public.agency shall insure that the hearing aids worn
by deaf and hard of hearing children in school are functioning
properly.

(20 U.S.C. 141,2(2)(B))

Comtnent. The repot of the House of Representatives on the
1978 appropriation bill includes the following statement regarding
hearing aids:

In its report on the 1976 appropriation bill the Committee ex-
pressed concern about the condition of hearing aids worn by chil-
dren in public schools. A study done at the Committee's direction by
the Bureau of Education for the Handicapped reveals that up to
one-third of the hearing aids are malfunctioning. Obviously, the
Committee expects the Office of Education will ensure that hearing
impaired school children 'are-receiving adequate professional as-
sessment, follow-up and services. 0

(House Report No. 95.381, p. 67 (1977))

r
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( g. 300.304 Full educational opportunity goal,
,

(a) Each State educational agency shall insure that each
public agency establishes and implements a goal of providing
full educational opportunity to all handicapped children in
the area served by the oliblic agency. ...

(b) Subject to the priority requirements under Regs.
300.320-300,324, a State or local educational agency may
use Part B funds to provide facilities, personnel, and services
necessary to meet the full educational'opportunity goal.

(20 t'S C 1412(2)(A); 1414(a)(1)(C))

Comment 'In meeting the lull educational opportunity goal, the
Congress cdlso encouraged local educational agencies to include
artistic and cultural activities in programs supported under this part,
subject to the pnonty requirements under Regs. 300.320-300.324.
This point is addressed in the !allowing statements from the Senate
Report on Pub L 94.142: *

..

The use of the arts as a teaching tool for the handicapped has long
been recognized as a viable, effective way not only of teaching
special skills, byt also of reaching youngsters who had otherwise
been unteachahle The Committee envisions that programs under
this bill could welt include an arts component and, indeed. urges
that local educational agencies include the arts in programs for the
handicapped funded under this.Act Such a program could cover
both appreciation of the arts by the handicapped youngsters, and the
utilization of the arts as a eking tool per se.

Museum settings h often been another effective tool in the
teaching of handica d children. For example, the Brooklyn
Museum has been a leader in developing exhibits utilizing the
heightened tactile se eery skill ofhe blind. Therefore, in light of
''' national policy once:ping the use of museums to Federally

ported educatto programs enunciated in the Education
'Amendments of 1974. c Committee also urges local educational
agencies to include mu% ums in programs for the handicapped
funded under this Act. .

(Senate Report No 94.16 , p. 1:1 (1975))
,

Reg. 300.305 Program options.

Each public agency shall take steps to insure that its handi-
capped children have available to them the variety of educa-
tional programs and services available io nonhandicapped
children in the area served by the agency, including art,
music, industrial arts, consumer and homemaking education,
acrd vocational education.

(20 U.S.C. f412(2.)(A); 1414(a)(1)(C))

Comment The above IiNt of plbgram options is not exhaustive,
and could include any program or activity in which nonhandicapped
students panitipate.. Moreover.. vocational education programs
must be speciully designed if necessary to enable a handicapped
student to benefit fully from those programs; and the set-aside`funds
under the Vocational Education Act of 1963, as amended by
Pub. L 94.482, may be used for this purpose. Part B funds may
also be used. subject to the priority requirements under Regs.
300 30.300.324

REG. 300.304
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Reg. 300.306 Nonacademic services.

(a) Each public agency shall take steps to provide
nonacademic and extracurricular services and activities in
such manner as is necessary to afford handicapped children
an cereal opportunity for participation in those'services and
activities.

(b) NOnacudemic and extracurricular services and 'ac-
tivities may include counseling services, athletics, transpor-i
tation, health services, recreational activate special interest
groups or. clubs sponsored by the public age cy, referrals to
agencies which provide assistance to hands persons,
and employment oftstudents, including both employment by
the public agency and assistance in making outside employ-
ment available.

(20 U.S C. 1412(2)(A): 1414(a)(NCB

Reg. 300,307 Physical education.

(a) General. Physical education services, specially de-
signed if necessary, must be made available to every handi-
capped child receiving a free appropriate public education.

(b) Regular physical education. Each handicapped child
must be afforded the opportunity to participate in the regular
physical education program available to nonhandicapped
children unless:

(1) The child is enrolled full time in a separate facility;or
(2) The child needs specially designed physical education,

as prescribed in the child's individualized education
program.

(c)Special physical education. If specially designed phys-
ical education is prescribed in a child's individualized educa-
tion program, the public agencyregponsible for the education
of that child shall `provide the services directly, or make
arrangements for it to be provided through other public or
private programs.

(d) Education in separate facilities. The public agency
responsible for the education of a handicapped Old who is

!enrolled in a separate facility shall insure that the child
receives appropr*e, physical education services in com-
pliance with paragraphs (a) and (c) of this section.

(20 U.S.C. 1401(16); 14{2(5)(B), 1414(a)(6))

Comment The Report of the ybuse of Representatives on
Pub. L. 94-142 includes the following statement regarding physical
education:

Special education as set forth in the Committee bill includes
instruction in physical education, which is provided as a matter of
course to all nonhandicapped children enrolled in publiC elementar,
and secondary schools The Committee is concerned that although
these cervices are available to and required of all children in our
school systems, they are often viewed as a luxury for handicapped
children

*

The Committee expects the eommisSioner of Education to take
whatever action is necessary to assure that physical education ser;

.
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vices are available to all handicapped ehildrendal has specifii.ally
included physical education within the definition of special educa-
tion to make clear that the Committee expects such services. %pc-,
cially designed where necessary, to be provided as an integral pap.,
of the educational program of every handicapped child

(House Report No 44-112. p 9 (1975))

PRIORITIES IN THE USE OF
PART B FUNDS

Reg. 300.320 Definitions of "first priority children"
and "second priority children.",

, For the purposes of Regs. 300.321-300.324. the term:
(a) "First priority children" means handicapped children

who:
(1) Are in an age group for which the State must make

available free appropriate public education under Rpg.
300.300: and

(2) Arc nut receiving any education.
(b) "Second priority children" means handicapped chil-

dren. within each disability, with the most severe handicaps
`who are receiving an inadequate education.

(20 U S C 1412(3))

COMIlleIll After September 1 1978, there should be no second
pnonty children. since States must insure, as a condmim ofreceiv-
ing Part B raids for fiscal year 1979. that all handicapped children
will have available a free appropriate public education by that date.

NOTEThe semi "free appropnatepublic education, as de-
tined in Reg 300.4 of Subpart A. means "special-education and
related services which ' \tarc provided in conformity with an
individualized education pro ram.' *

New "First priority children will continue to be found by the
State Sties September I. 19781 h on-going efforts lo identify.
locate. and es aluate all handicapped children.

Reg. 300.321 Priorities.

(a) Each State and local-educational agency shall aNciunds
pr.pvtded under Part B of the Act in the following order of
p

(I).To provide free appropriate public education to first
priority children, including the identification. location, and
evaluation of first priority children.

(2) To provide free appropriate public education to second
priority children, including the identification. location, and
evaluation of second priority children.

(3) To meet the other requirements in this part.
(b) The requirements of paragraph (a) of this section donot

apply to funds which the State uses for administration under
Reg. 300 620.

.09 U.S C.1411 (h)(1)(B). (h)(2)(13). (e)(1)(B). (e)(2)(A)(iin

SUPPLEMENT 45
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Ae

tel State and local educational agencies may not use funds
under Part H of the Act for preservice training.

120 U S C 14111.0(1). Senate Report No 94.168. p. 34 (1975))

common. Note that a State educational agency as well as local
ethicalional ageniles must use Part B funds (except the portion used
for Shill: administration) for the priorities. A State may have to set
aside a portion ot its Part B allotment to be able to serve newly
identified first priority children.

After September I, 1978, Part B funds may be used:
( 1) To continue supporting child identification. location. and

evaluatirin activities:
(2) To provide free appropriate public education to newly iden-

tified first priority children:
(3) Tp Meet the full educational opportunities goal required under

8 300.304. including employing additional personnel and providing
in-service training, in order to increase the level, intensity and
quality ot services provided to individual handicapped children:and

(4) To meet the other requirements of Pan B

Reg. 300.322 First priority childrenschool year
19:77-1978.

(a) In school year 1977-1978. if a major component of a
first priority child's proposed educational program is not
availzble (for example, there is no qualified teacher), the
public 'agency responsible for the child's education shall:

(I) Provide an interim program of services for the child:
and

(2) Develop an individualized education program for full
implementation no later than September 1;.1978.

(b) A local educatiorial agency may use Part B funds for
training or other support services in school year 1977-1978
only if all of its first priority children have Available to them at I
least an interim progroni of services.

(c) A State educational agency may use Part B funds for
training or other support services in school year 1977-1978
only if all first priority children in the State have available to
them at least an interim program of services.

(20 U.S.C. 1411(b), (c))

Co ttttt sem This provision is intended to make it clear ihai.a State
or focal educational agency may not delay placing a previously
tinserved (first priority) child until it has, for example, implemented
an in-service training program. The child must be placed. After the
child is in at least an interim program Lithe Stateor local educational
agcney May use Part B funds for training or other support services
needed 'to provide that child with a free appropriate publ..
education.

E-22 ,
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tg. 300.323 Services to other children.

If a State or a local educational agency is providing free
appropriate public education to all its first priority children,
that State or agency may use funds provided under Pan B ofthe Act:

(a) To provide free appropriate public education to handi-
capped children who arc not receiving any education and who
are in the age groups not covered under Rcg. 300.300 in thatState; or

(b) To provide free appropriate public education to second
priority children; or

(c) Both.

(20 U.S C. 1411(b)(1)(B), (b)(2)(13), (c)(2)(A)(ii))

Reg. 300.324 Application of local educational agency to
use funds for the Second priority.

A local educational agency may use funds providedunder_Part B of the Act for second priority children, if it provides
assurance satisfactory to the State educational agency in its
application (or an amendment to its application):

(a) That all first priority children have a free appropriate,public education available to them;
(b) That the local educational

agency has a system for the
identification, location, and evaluation of handicapped chil-dren, as described in its application; and

(c) That whenever a first priority child is identified, lo-cated. and evaluated, the local educational agency makes
+'available a free appropriate public education to the child.

( 0 U.S C. 1411(b)(1)(B).
(c)(1)(B); 1414(a)(1)(C)(ii))

,INDIVIDUALIZED EDUCATION PROGRAMS

Reg. 300.349 Definition.

As used in this part, the term "individualized educationprogram" means a wnttert tatement for a handicapped childthat is developed and imple ented in accordance with Regs.
300.34I-,300.349.

(20 U S C. 1401(19))

Reg. 300.34l State educational agency responsibility.
(a) Public agencies. The State educational agency shall

insure that each public agency develops and implements an
individualized education program for each of its handicapped
children.

REG. 300.323
1

(b) Private schools and facilities. The State educationalagency shall insure that an individualized education programis developed and implemented for each handicapped childwho:

(1)1,1 placed in or referred to a private school or facility bya public agency; or
(2) Is enrolled in a parochial or other private school andreceives special education or related services from a publicagency.

(20 U S C. 1412(4), (6); 1413(a)(4))

Comment. This section applies to all public agencies, includingother State agenciet (e g., departments of mental health and wel-fare), which provide special education to a handicapped child eitherdirectly, by contract or through other arrangements. Thus, if a Statewelfare agency contracts with a private school or facility to providesrtcial education to a handicapped child, that agency would beresponsible for insuring that an individualized education program isdeveloped for the child.

Reg. 300.342 When individualized education programsmust be in effect.

(a) On October I, 1977, and at the beginning of each
schoyear thereafter, each public agency shall have in effectan individualized education program for every handicapped
child who is receiving special education from that agency.(b) An individualized education program must:(1) Be in effect before

special education and relatt:d ser-vices are provided to a child; and
(2) Be implemented as soon as possible following themeetings under Reg. 300.343.

(20 U.S.C. 1412 (2)(B), (4), (6); 1414(a)(5). Publ. L. 94-142, Sec.(1975))
-

Comment' Under paragraph (b)(2), it is expected that a handi--capped ehild's individualized
education program (IEP) will be im-plemented immediately following the meetings under Reg.300.343.,An exception to this would be (1) whed the meetings occurduring the summer or a vacation period, or (2) where there arecircumstances which require s short delay (e.g., working out trans-portation arrangements) -However, there can be no undue delay inproviding special, education and related services to the child.

Reg. 300.343 Meetings.

(a) General. Each public agency is responsible for initiat-ing and conducting meetings for the purpose of developing,
reviewing, and revising'a handicapped child's individualizededucation protam.

E-23
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(b) Handicapped children, i.urrently .nerved. If the public
agency has determined that a handicapped child will receive
special education during,school year 1977-1978, a meeting
must be held early enough to insure that an individualized
education program is developed by October 1, 1977.

(c) Other handicapped children. For a handicapped child
who is not included under paragraph (h) of this section, a
meeting must be held within thirty calendar days of a deter-

.4oiriation that the child needs special education and related'
services.

(d) Review. Each public agency shall initiate and conduct
meetings to periodically review each child's individualized
education program and if appropriatelevise its provisions. A
meeting must be held for this purpose at least once a year.

(20 U.S C 1412(2X0). (4), (6); 1414(a)(5))

Cominent The dates on which agencies must have individualized
education programs (1EPs) in effect are specified in Reg 300.342
(October I, 1977, and the beginning of each school year thereafter).
However. except for new handicapped children (i.e.. those
evaluated and determined to need special education after October I.
1977), the tuning of meetings to develop, review, and reviselEPs is
left to the discretion of each agency.

In order to have 1EPs in effect by the dates in Reg. 300 342,
agencies could hold meetings at the end of the school year or during
the summer preceding those dates. In meeting the October I 1977
timeline, meetings could be conducted up Vough the October I
date 'Thereafter, meetings may be held any time throughout the
year. as long as IEPs are in effect at the beginning of each school
year

The statute requires agencies to hold a meeting at least once each
year in order to review. and if appropriate revise, each child's IEP.
The timing of those meetings could be on the anniversary, date of the
last 1EP meeting on the child, but this is left to the discretion of the
agen

Reg. 300.344 Participants in meetings,

(a) General The public agency shall insure that each
meeting includes the following participants:

(I) A representative of the public agency, other than the
child's teacher, wh%is qualified to provide, or supervise the
provision of. -Spe,cial.education.

(2) The child's teacher.
(3) 0.-ie or both of the child's parents, subject to Reg.

300 345
(4) The child, where appropriate.

, (5) Other individuals at the discretion of the parent or
agency

SUPPLEMENT 45
APRIL 3, 1981

,

(b) Evaluation persmwe or a handicapped child who
has been evaluated for th first time, the public agency shall
insure:

(1) That a member of the evaluation team participates in
the meeting: or

(2) That the representati of the public agency, the child's
teacher, or sonic other person present at the meeting, who
is knowledgeable about the evaluation procedures used with
the child and is familiar with the results of the evaluation.
(20 U.S C 1401(191: 1412(21(B). (41, (6). 1414(0(5))

Connuent 1 In deciding which teacher will participate in meet-ings on a child's individualized education program, the agency may
wish to consider the following possibilities:

(a) For a handicapped child who is receiving special education,
the teacher' %could be the child's special education teacher. if the
child's handicap is a speech impairment, the "teacher" could be the
spcech language pathologist.

(b) For a handicapped child who is being considered for place-
ment in special education, the "teacher" could be the child's
regular teacher, or a teacher qualified to provide education in the
type of program in which the child may be placed, or both.

(c) if the child is not in school or has more than one teacher, the
agency may designate which teacher will participate in the meeting,

2. Either the teaclieror the agency representative should be
qualified in the area of the child's suspected disability.

3 For a child whose pnmary handicap is a speech impairment,
the evaluation personnel participating under paragraph (b)(1) of this
section would normally be the speech-language pathologist.

Reg. 300,345 Parent participation.

(a) Each public agency shall take steps to insure that one or
both of the parents of the handicapped child are present at
each meeting or are afforded the opportunity to participate,
including:

( I) Notifying parents of the meeting early enough to insure
that they will have an opportunity to attend: and

(2) Scheduling the meeting at a mutually agreed on time
and place.

(b) The notice under paragraph (a)(I) of this section must
indicate the purpose. time, and location of the meeting, and
who will be in attendance.

(c) If neither parent can attend, the public agency shall use
other methods to insure parent participation, including indi-
vidual or conference telephone calls.

(d) A meeting may be conducted without a parent in
attendance if the public agency is unable to convince the
parents that they should attend In this case the public agency

ti

REG. 300.345
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ust have a record of its attempts to arrange a mutually
greed on time and place such as.

(I) Detailed record& of telephone calls made or attempted
and the results of those calls.

(2) Copies ofs_oriespondence sent to the parents and any
responses received; and

(3) Detailed records of visits made to the parent', home or
place of employment and tne results of those visits.

(e) The public.agency shall take whatever action is neces-
sary to insure that the merit understands the proceedings at a
meeting, including arranging for an interpreter for parents
who are deaf or whose native language is other than English.

(f) The public agency shall giie the parent, on request, a
copy of the individualized education program.

(20 U S.C. 1401(19): 1412(2)(B). (4)'. (6); 14 I4(a)(5))

Conunevr The notice in paragraph (a)'could also inform pirents
that they may bnng other people to the meeting As indicated in
paragraph (c). the procedure used to notify parents (whether oral or
written or both) is left to the discretion of the agency, but the agency
must keep a record of its efforts to contact parents.

Reg. 300.346 Content of individualized 'education
program.

The individualized education program for each child must
include:

(a) A statement of the child's present levels of educational
rfonnarrce;
(b) A statement of a ual goals, including short term

instructional obje
(c) A statement of the specific special education and re-

lated services to be provided to the child, and tha extent to
which the child will be ableparticipate in regular educa-
tional programs;

(d) The projected dates for initiation of ser. ices and the
anticipated duration of the services; and

(e) Appropriate: objective criteria and evaluation proce-
dures and schedules for determining. on at least ari annuai
basis, whether the short term instructional ollistives are
being achieved.

(20 U $ C. 1401(19); 1412 (2)(13), (4), (6); 1414(a)(5); Senate
Report No 94-168. p. I I ( I975))

Reg. 300.347 -Private school placements.

(a) Developing individualized education prog;arns.
Before a public agency places a handicapped child in, or
refers a child to, a private school or facility, the agency shall
initiate and conduct a meeting to develop an individualized
education program for the child in accordance with,. Reg.
300.343.

REG. 300.346

(2) The agency shall insure that a representative of tie
private schooi facility attend, the meeting. If the representa:.
tive cannot attend. the agency shall use other methods to
insure participation by the private school or facility, includ-
ing individual or conference telephone calls.

(3) The public agency shall also develop an individualized
education pmgrani for each handicapped child who was it
placed in d private school or facility by the agency before the
effective date of these regulations.

(b) Reserving and ret Lung individutdized edu«stion pro-
p WILL (').After a handicapped child enters a private school
or facility. any meetings to review and revise the child's
individualized education program may be initiated and con-
ducted by the private school or facility at the discretion of the
public agency,

(2) lithe private school or facility initiates and conducts
these nAtings. the public agency shall insure that theparents
and an agency representative:

(i), Are involved in any ,decision about the child's indi-
vidualized education program; and

(ii) Agree to any proposed changes in the program before
those changes are implemented. .

(c) Responsibility. Even if a private school or facility
implements a child's individualized edtfcation prograr, re-
sponsibility for compliance with this part remains with the
public agency and the State educational agency.

(20 U.S.C,. 1413(a)(4)(B)) '

,Reg. 300.348 Handicapped children in parochial or
other private schools.

If ahandicappcd child is enrolled in a parochial or other.
private school and receives special education or related Ser-
vices from a public agency, the public agency shall:

(a) Initiate and conduct meetings to develop, review, and
revise an individualized eddcation program for the child, in
accordance with Reg. 300.343; and

(b1 Insure that a representative of the parochial or other
private school attends each- meeting. If the'iepresentative
cannot attend, the agency shall use other methods to insure
participation by the private school, including individual or
conference telephone Calls.

(20 U.S.C. 1413(04)(A))

Reg. 300.349 Individualized education program7--
accountability.

Each public agency must provide special education and
related services to a handicapped child in accordance with an
individualized education program. However, Part B of the

1w9A.,

E::25

© 1981 CRR Publl;hinb Company, Washington, D.C. 20005

1r



EDUCATION OF THE HANDICAPPED REGULATIONS
102:73

Act does not require that any agency, teacher, or other,person
be held accountable if a child does not achieve-the growth
projected in the annual goals and objectives.

(20 U.S C. 1412(2)(B). 1414(a)(5). (4): Cong Rec at H7152
(daily ed., July 21. 1975))

Conmzetir This section is intended to relieve concerns that' the
individualized educationprogram constitutes a guarantee by the
public agency and the teacher that u child will progress at a specified
rate However, this section does not relieve agencies and teachers
from making good faith efforts to assist the child in achieving the
objectives and gin's listed in theindividualized education program.
Further, the section does notjimit a parent's right to complain aryl
ask for revisions of the child's program, or to invoke due process
procedures, if the parent feels that these ef forts are not being made.

DIRECT SEilVICE BY THE STATE
EDUCATIONAL AGENCY

Reg:300.360' Use of local educational agency allocation
for direct services.

(a) A State educational agency may not distribute funds to
a local educational ageitc and shall use those funds to insure
the provision of afree appropriate public education to handi-
capped children residing in the area served bylhe local
educational agency, if the local educational agency, in any
fiscal year:

( I) Is entitled to less than $7,500 for that fiscal year
(beginning with fiscal year 1979); .

(2) Does not submit an application that meets the require-
ments of Regs. 300.220 - 300.240;

(3) Is unable or unwilling/to establish and maintain pro-
grams of free appropriate public education;

(4) Is unable or unwilling to be' consolidated with other
local educational agencies in order to establish and maintain
those pragrams: or .

(5) Has one or more handicapped children who can best be
served by a regional or State center designed to meet the
needs of those childr

(b) In meeting the uirements of paragraph (a) of this
section, tlie, State educational agency may provide special
education and related services directly, by contract, or
through other arransments.,

(c) The excess cost requirements and gs 300.182-
300.186 do not apply to-the State educational a nu. .

(20 U S C '1411(0(4). 1413(10, 1414(d)) .

Co/min-Hi Section' 300 360 is a combination of three provisions
in the statute (Sections 611(0(4), 613(b), and 6 f4(d)). This section
focuses mainly on the State's administration and use of local enti-
denients under Part B

The State educational agency, as a recipient of Part B funds is
responsible for insuring that all public agencies in the Statecomply)
with the provisions of the Act, regardless of whether they receive

t
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Part B funds. If a local educational
agency elects not to apply for its

Part B entitlement, the State would be required to use those funds tqinsure that a free appropriate public education (FAPE) is made
tivailable to children residing.in the area served by that localagency.
Ho vet', if the local entitlement is not sufficientfor this purpose,

month State or local funds would have to be expended in order to
sure that "FAPE" and the other requirements of the Act are met.
Moreover, ; the local educational agency is the recipient of any

other Fedcrul funds, it would have to be In compliance with Subpart
D of the regulations for section 504 of the Rehabilitatign Aet of 1973
(45 CFRIart 84). It should be noted that the term 'TAPE" has
different meanings under Part B and section 504. For example,
under Part B, 'TAPE" is a statutory term which requires special
education and related services to be provided in accordance with an
individualized education program- (1EP). However, under section
504, each recipient must provide an education which includes
services that are ''designed to meet individual educational needs of
handicapped persons as adequately ass the needs of nonhandicapj:ed
persons are met Those regulations state that implitilent.a7
tion of an IF.P, in accordance with Part B, is one means's f meeting
the "FAPE" requirement.

a

Reg, 300,361 Nature and location ofservices.

The State eduaational agency may provide special educa-
tjon and related ser -vibes under Reg. 34360(a) in the mart-
kr and at the location it considers apptopriate. However, the
manner in which,the education, and services are provided
must be consistent With the reqyirements of this part (includ.;
ing the least reptictive environment provision m Regs,
300.550-300.556 °I Subpart E).

GO U.S.C. 1414(d))-

P

4

Reg,. 300.370. Use orStateeducainonal agency allocation
for direct and support services.

(a) The State shall use the portion of its allocation it does
'..not use for administration to provide Support services and

,.' direct services in accordance with the priority requirements
under Regs. 300.320-300.324..

.:
113) For the pu'rposes,of paragraph (a) of this section:
(1) "Direct services" means services provided 16 a h ndi-

capped child by the State directly, by contract, or th ugh
other afrangements,

.
.

,

.14 (2) "SuppOrt ,serViccs" includes implementing the e ni-
prehensive system of personnel development untie/ Regs.

' j 300 380;300388; reqrtfitment and training of hearing offl-
cers and surrogate pa&nts, and public inftirmation and pareiit
training activities relating to a free appropriate public educe
don for handicapped children.

(20 U.S C. 1411(bM. (c)(2))

Y . 4 )
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300.371 State matching.

Beginning with the period Jul i 1 .,1978-fune 30. 1979, and
for each following year, the funds that a State uses for direct
and support services under Reg 300 370 must be matchedon
a program basis by the State from funds other than Federal
funds This requirement does not apply to funds that the State
uses under Reg. 300.360. I

(20 11 S C. 14I1(c)(2)(B). (c)(4)(8)i

Comment The requirement in Reg 300 371 would be satisfied if
the State can document that the amount of State funds expended for
each major program area (e g.. the comprehensive system of per-
sonnel development) is at least equal to the expenditure of Federal
funds in that program area

2

Reg. 3001372 Applicability of nonsupplanting
requirement. ...
Beginning -with funds appropriated for Fitcal Year 1979

and for each following Fiscal Year. the requirement in sec-
tion 613(a)(9) of the Act, which prohibits supplanting with
Federal funds, does not, apply to funds that the State uses
fron its allocation under Reg. 30.0.706(a) of Subpart G for
administration,'direct services, or support services.'t
(20 U.S C. 1411(c)(3))

. -
,..'
COVPREAENSIVE SYSTEM OF
PERSONNEL DEVELOPMENT

..

,.."'' (... ..g. 300:380 Scope Of'system. .

Each annual program plan must include Vescription of
programs and procedures for the development and implemen-
tation of a coinprehensive system of personnel deyelopment
which includes:

(a) The inservice training:of general and special eddca:
tional iiisiructional, related savices,.and support personnel;

(b) Procedures to insure that all personnel necessary to
caerj, out the purposes df the Act are qualyred (as defined in
Reg. 300.12 of Subpart Al and that activities sufficient to
carry out this personnel development plan arc scheduled; and

1c) Effect& procedures for acquiring and disse minating to
teachers and administrators of programs fokc handicapped 4

children significant inforination derived from educational
research, demonWation, and similar projects, and foridopt-
in, where appropriate, promising educational practic,k and
materials developed through thOse projects.

(20 U.S.C. 1413(a)(3))

. -
REG. 300.371
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Reg. 300.381 Participation of other agencies and,
institutions. 0

°

°

a

. .

(a) The State educational agency must insure that all public
and Kivate institutions of higher education, and other agen'
cieS and organizations (including representatives of handi-
capped, parcgt, and other advocacy organizations) in the
state which have an interest in the preparation of personnel
for the education of handicapped children, have an opportu-'
nity to participate fulls, in the development, review, and
annual updating of the comprehensive system of persbnnel
development. .

(b) Tike annual.program plan must describe the nature and
extent of participation under paragraph (a) of this section and
must describe responsibilities of the State educational
agency, !Seal educational agencies, public in-
stitutions of higher education, and other agen s:

, (I) With respect to the comprehensive system as-a whole,
and .

(2) With respect to the pc'rsonnel development plan under
Reg. 3,00.383.

(20 U.S C. 1412(7)(A); 1413(a)(3))
,

°

Reg. 300.382 Irtservice training:

(a) As used in this section, "inservice training" means any
training.other,than that received by an individual in a full-
time 'program which leads to a degree.

(b) fiiicit annuli program plan mttst provide that the State
a educvional agehcy:

(I) Conducts an annual needs assessment to deterrnige if,a
t sufficient number of qualified personnel are available in the

State; and
'(2) Initiates inservice personnel des%eloppent programs

based on the assessed needs of Statewide significance related
to the implementatiorrof the Act.

(c) Each- annual program plan must include the results of
the_needs assessment imder.paragraph. (b)(1) of this section,
broken out by need for new personnel and need for retrained
'personnel.

% (d),TheState educational agency may enter into contacts
withinstitntipns of higher education, local educational agen -

A cies or other agencies, institutions, or organizations (which
may include parent. handicapped, or other advocacy organi-

° zations), to carry out: . t
(I) Experimental 'or innovatieepersbnnel, development

rograms; e .

(2) Development Of modification of instructibnal mate-
rials; and ':

0 .1

4

.. ,
..

. -
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(3) Dissemination of significant information derived from
educational research and demonstration projects.

(e) Each annual program plan must provide that the State
pcluCational agency insures that ongoing inservicc training.
programs are available to MI personnel who are engaged in
the education of handicapped children, and that thesetu-

'grams include
(I) The use of incentives which Insure participation by

teachers'(such a, releAed time, payment for participation,
'options for academic credit:Sal:ID step credit, certification
renew:I?. or tipdating professionalskills);

?

(2) The involvement of local staff; and
. (3) The use of innovative practices pinch haveheen found'

to Se effective:
(f) Each annual program plan must:
(I)Descnbe the process used in determining the inservice

training needs of persynnel .engaged in the education.of
handicapped children;

(2) Identify the areas in which training is needed (such as
individualized education programs non-discriminatory test-
ing. least restrictive -environment. procedural safeguards,
and surrogate parents);

(3) Specify the groups requiring trairiing4such as special
teachers, regular teachers, administrators, p,Stehologists,
speech language pathologists:audiologists, physical educa-
tidn teachers, therapeutic recrea
therapists, octupational therapists,
ents, volunteers.,hearing officers, an

1(4)pgscribe the, content and natur
area under paragraph (0(2) of this s

15) Descrifie how the training-will
(I) geographical scope (such as State
and (ii) staff training source (such
staffs. State and localeducatibna
non-agency personnel);

(6) Specify (i) The funding s
The tone frame for provi

(7) Specify procedures for of
tent to, which program objeeti

ion 5ReCial0s, physical
edical Orsonnel.-par-

surrogate parents),
of trung for each

ction; .

e prgiaea in terms of
ales regional, or local),

s college and university
agency. personnel, pd

.120 S C 14131x)(11)

19

urces to be used, and
ing it; and

ective evaluatjon of the ex- °
es are met.

,Reg. 300.383 Person I development plan. °

,Eachiannv1 program plan must: (fr-triclodea personnel
development plan which provides a structure for personnel'
planning and focuses.on preservice and in service education
need >:

(b) Describe the results of the needfassessment under Reg
30(f.382(b1(t t with respect to identifying needed areas of
training, and assigning priorities to 'those areas; and .

(c) identify the target populations for personnel develop-
ment! including g4eral education and special edueation'ind
structional and administrative personnel, support personnel,.
and other personnel (such as paraprofessionals, parents, sur-
rogate parentc,'and volunteers)

120 U.S.C, 1411(4(3))

SUPPLEMENT 45
APRIL 3. 1981or.

E- 28

Reg. 300.384 Dissemination,
4P.

(a) Fach annii.ilprogrAin plan must include a description of
the ~talc's procedures' for acquiring, reviewing, and dis-
seminating to general and sRecial educational instructional°
and support pevsonnel, administrators of programs for handi-
capped children, and other interested agencies.and organiza-:,
tions (including parent. handicapped, and other advocacy v '
organizations) significant information and promising prac- .

tices derivbd from educational research, demonstration, and
other Projects . /

(b) Dissemination includes:
ll) Making those personnel, administrators, agencies, and i

organizations aware of the information and practices:
'(2) Training designed to enable the establishment .of in-

novative programs and practices targeted On identified local
needs; and

(3) Ilse of instructional materials and other Media for :1
personnel development and instructional programming.
(20 U.S.C. 1411(413))

Reg, 300,385 Adoption of ereational practices.

(a) Each'annual Program must provide for a statewideiiys-
tem designed to adopt, where appropriate, promising educe-
Ilona! practices and materials proven effective through re-
search and demonstration.'

(b) Each annuli program plan must provide for thprough
reassessment of educational practices used in the State.

Eactr annual program plan must provide for tine iden-
tification of State, local, and regional resourcesihtnnan and
material) which will assist in meeting the State's personnel
preparation needs.

(20 U.S Ct 1413(0(3))

Reg. 300.387 Technical assistance to local
1
+etducational

agencies..
.L'

EaCh annual program plan must include a tescription of
nIttechnical assistance that the State educational ency gives to

-local educational agencies in their imple ntation of the
State's comprehensive system of` personnel, developmendevelopment.

120, U.S.0 ..14131013)) . I

Subpart D--Klvate Se ools

HANDICAPPED CHILDREN IN P V,ATE SCHOOLS
PLACED OR REFERRED.FfY PU LIC AGENCIES

ilre:g. 300.400 Applicability of R gs. 300.401-300.403..
...

Regs. 300.401-300.403 apply or! y to handicapped chil-
dren who are or have been placed ni or referred to a private
school or facility by a public agent as a means of providing
special education and related sere ces.

17
a'

i
'

(20 1413(a)(4)(B))U.S.C.
.
.
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g. 300.401 Responsibility of State educational
.k agency.

Eactil. State educational agency shall insure that a halt
cappedthtid who is placed in or referred to a private schoolor
facility by a public agency

0) Is provided special education and related services:
`II) In conformance with an individualized educational,

program which meets the requirqments under .Regs.
300.340-300.349 of Slibpart C:

(2) At no cost to the parents: and
(3) At a school or facility which meets the standards that

apply to State and local educational agencies (includingThe
requirements in this part): and

(b) Has all of the rights of a handicapped child who is
se ed by a public agency.

(2 U S C 1413(a)(4)(0))
4

Reg. 300.402 Implementation by Slate educational
agency.'

In implementing Reg, 306401, the State edutational
agency shall:

(a) Monitor compliance-through procedures such as writ
ten reports, on-site visits, and parent questionnaires:

. (b) Disseminate copies of applicable standards to each
private school and facility to which a public agency has

( -'red or placed a handicapped child: and
\ .0 Provide an opportunity for those private schools-and
facilities to participate in the development and revision of
State standards' which apply .to them.

(20 U S C 14131a1(4)(B1)

Reg. 121a.401 Placement of children by, parents.

. (a) If a handicapped child has available a free appro-
priate public education and the parents choose to place the
child in a private school or facility. the public agency is.not
required by this part to pay for the child's education at the

-private school or facility. However, the public agency shall
make services available to the child as provided under Regs.
300.450-300.460.

(b) Disagreements between a parent and a public agency
regarding the availability of a program appropriate for the
child, and the question of financial responsibility, are subject
to the due process procedures under Regs. 300.50g-300.514
of Subpart E.

(20 U.S.C. 1412(2)(0): 1415) '

s

e

REG. 300.401

s

HANDICAPPED CHILDREN IN PRIVATE SCHOOLS
NOT PLACED OR REFERRED BY PUBLIC

AGENCIES

Reg. 300.450 Definition of "private] school handi:
capped children."

As used in Regs300.451-300.452, "private school
handicapped children means handicapped children enrolled
in private schools or facilities other than handicapped chil-
dren covered under Regs. 300.400. 300.403.

1
(20 U S.0 1413(a)(4)(A) )

[Amended in 45 Fed. Reg. 22531 (April 3, 1980)1

Reg. 300.451 State educational agency responsibility.

The State educational agency shall insure that
(a) To the extent consistent with their numberand location

in the State, provision is made for the participation of private
school handicapped children in the program assisted or car-
ried out under this part by providing them with special.educa-
tion and related services; and

(b) The other requirements in 34 CFR 76.651-
76.663 of EDGAR Are met.

(20 U.S.C. 1413ta)(4)(A))

[Amended in 45 Fed. Reg. 22531 (April 3, 1980).)'
t

Reg: 300.453 Local educational agency responsibility.

(a) Each local educational agency shall provide special
educatiiin and related services designed to meet,the needs of
private school handicapped children residing in the jurisdic-
tions of the agency.

(20 U.S.C. 1413(a)(4)(A); 1414(x)(6)) . .

[Amended in 45 Fed. Reg. 22531 (April 3, 1980).)

Subpart EProcedural Vateguaecis

DUE PROCESS PROCEDURES FOR PARENTS
AND CHILDREN---

Reg. 300.500 Definitions of "consent," "evaluation,"
and "personally Identifiable."

As used in this part: "Consent" means that: (a) The
parent has been fully informed of all information relevant to

1;/
E-29
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the activity for which consent is sought. in his-or her native
language. or other mode of communication;

(h) The parent understands and agrees in-writing to the
carrying' out of the activity for which his or her consent is
sought, and the consent describes that activity and lists the
records (if any) which will be released and towhoin; and

(c) The parent understands that the granting of consent is
voluntary on the part of the parent and may be revoked at any
time.

"Evaluation" means procedures used in accordance with
Regs /300 530-300 534 to determine whether a child is
handicapped and the nature and extent of the special educa-
tion and related services that the child needs. The tenn means
procedures used selectively with an individual child and does
not include basic tests administered to or procedures used
with all children in a school, grade, or class.

"Personally identifiable" means that information
includes:

(a) The name of the child, the child's parent, or other
family member:

(h) The address of the child;
(r) A personal identifier. suckas the child's social secu-

rity number orkstudent number; or
(d) A list of personal characteristics or other information

which would make it possible to identify the child with
reasonable certainty.

(20 U S,C. 1415, 1417(c)) 110j,

Reg. 300.50l General responsibility of public agencies.

Each State educational agency shall insure that each public
agency establishes and implements procedural safeguards
which meet the requirements of kegs. 300 500-300.514.

(20 U S C 14.15(p)

Reg. 300.502 Opportunity to examine records.

The parents of a handicapped, child shall be afforded, in
accordance with the procedures in Regs. 300.562-300.569
an opportunity to inspect and review all education records
with respect to:

(a) The identification, evaluation, and educational
placement of the child, and

(b) The provision of a free appropriar public education to
the child,

(20 U S C 1415(1)1(1KM)

.14

SUPPLEMENT 45
APRIL 3, 1981

Reg. 300.503 Independent educational evaluation.

(a) General ( 1) The parents of a handicapped child have
the right under' this part to obtain an independenteducational
evaluation of the child, subject to paragraphs (b) through (e)
of this section.

(2) Each public agency shall provide to parents, on re-
quest, information about where an independent educational
evaluation may be obtained,

(3) For the pdrposes of this part:
(i) "independent educational evalutition" means an

evaluation conducted, by a qualified examiner who is not
employed by the public agency responsible for the education
of the child in question.

(ii) "Public expense" means that the public agency either
pays for the full cost of the evaluation or insures that the
evaluation is otherwise provided at no cost to the parent.
consistent with Reg. 300.301 of Subpart C.

(b) Parent right to evaluation at public expense. A parent
has the right to an independent educational evaluation at
public expense if the parent disagrees with an evaluation
obtained by the public agency. However, the public agency
may initiate a hearing under Reg. 300.506 of this subpart to
show that its evaluation is appropriate. If the final decision is
that the evaluation is appropriate, the parent still has the right
to an independent educational evaluation, but no a
expense.

(c) Parent initiated evaluations. If the parent obtains an
independent educational evaluation at private expense, the
results of the evaluation:

(I) Must be considered by the public agency in y deci-
sion made with respect to the provision of a free appropriate
public education to the child, and

(2) May be presented as evidence at a hearing under this
subpart regarding that child.

(d) Requests for evaluations by hearing officers: If a hear-
ing officedrequests an independent educational evaluation as
part of a hearing, the cost of the evaluation must be at public
expense.

(e) Agency criteria. Whenever an independent evaluation
is at public expense, the criteria under which the evalukion is
obtained, including the location of the evaluation and the
qualifications of the examiner, must be the same the
criteria which the public agency uses when it initiates an
evaluation.

1415(b)(11(A) )

Reg. 300.504 Prior notice; parebt consent.

(a) Notice. Written notice which meets the requirements
under Reg. 300.505 must be given to,the parents of a handi-
capped child a reasonable time before the public agency:

E-30 177
REG. 300E504
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(1) Proposes to initiate- or change the identification.
iluation, or educational placement of the child or the

provision of a free appropriate public education to the child,
Or

(2) Refuses to initiate or Change the identification, evalua-
tion, or educational placement of the child or tile provision of
a free appropriate public education to the child.

(b) Consent. (i) .Parental consent must be obtained
before.-

(i) ainducting a preplaceinent evaluation; and
(o) Initial placement of a handicapped child in a program

providing special education and related services.
(2) Except for preplacement evaluation and initial place-

ment, consent may not be required as a condition of any
benefit to the partnt or child.

(c) Procedures where parent refuses concert. (1) Where
State law requires parental consent before a handicapped
child is evaluated or initially provided special education and
related services, State procedures govern the publiexency
in ovemding a parent's refusal to consent.

(2)(i) Where there is no State law requinng consent before
a handicapped child is evaluated or initially provided special
education and related services, the public agency may use the
hearing procedures in Regs. 300.506-300.508 to determine if
the child may be evaluated or initially provided'special edu-
cation and related services without parental consent.

Oil If the hearing officer upholds the agency, the agency
. may evaluate or initially provide special educ4tion and re-
lated services to the child without the parent's clonsent, sub-
4ct to the parents rights under Regs. 300 510-300.513.

120 U S C. 1415(b)( 1)(Q:(D) )

411

Commint I Any change% in a child's special education pro-
gram, after the initial placement. are not subject to parental consent
tipsier Pan B. but are subject to the prior notice requirement in
par-ay.:ph (a) and the individualized education program require-
merits in Subpart C

2 Paragraph (c) means that where State law requires parental
consent before evaluation or before special education and related
services are initially proxided, and the parent refuses (or otherwise
withholds) consent. -State procedures, such as obtaining a court
order authorizing the public agency to conduct the evaluation or
provide the education and related services. must be followed.

If; however, there is no legal requirement for consent outside of
these regulations. the public agency may use the due process proce-
dures under this subpart to obtain a decision to allow the evaluation
or services without parental consent. The agency must notify the
parent of its actions, and the parent has appeal nghtsas well as rights
at the hearing itself.

REG. 300.505

Reg. 300.505 Content of notice.

(a) The notice under Reg. 300.504 must include: ,

( I) A lull explanation of all of the procedural safeguards
available to the parents under Subpart E;

(2) A description of the Action proposed or refused by the
agency, an explanation oflhy the agency proposes or re-
fuses to take-the action, and a description,of any options4he
agency nsidered and the reasons why those options were
rejecte

(3) A description of each evaluation procedure, test, me-
ord,or report the agency uses as a basis for theiproposal or
refusal; and

(4) A description of any other factors whicbrare relevant to \t
the agency's proposal or refusal. °

(b) The notice must be
(1) Wotten in language understandable to the general'

public, and
(2) Provided in the native language of the parent or other

mode of communication used by the parent, unless it is
clearly not feasible to do so.

(c) If the native language or other mode of communication
of the parent is not a wntten language, the State or local
educational agency shall take steps to insure:

(1) That the notice is translated orally or by other means for
the parent in his or her native language or other mode &
communication;

(2) That the parent understands the content of the notice, -
and

(3) That there is written evidence that theYequirements in
paragraph (c) (1) and (1) of this section have been met.

(20 U S.C. 141-5(b)(1)(D))

Reg. 300.506 Impartial due process hearing.

(a) A parent or a public educational agency may initiate a
hearing on any of the matters described in Reg.
300.504(a)(1) and (2).

(b) The hearing must be conducted by the State educational
agency or' the public agency directly responsible for the
education of t6 child, as determined under State statute,
State regulation, or a written policy of the State educational
agency.'.

(c) The public agency shall inform the parent of anyilte or
low-cost legal and other relevant services available in the
area if:

(1) The parent requests the information; or
(2) The parent or-ihe agency initiates a hearing under this

section.

(20 U S.C. 1416(b)(2))

1

E 31

N

© 1981 CAR Publishing Company, Washington, D.C. 20005



EDUCATION OF THE HANDICAPPED REGULATIONS
102:79.

Comment Many States hove pointed to the Success of using media
non as an intervening st.:p prior to conducting a formal due process
hearing Although the process of mediation is not required by the
statute or these rcgulations, Jgencypay wish to suggest media-
tion in disputes concerning the identiGeation, evaluation, and edu.
cational placement of handicapped children. and the provision of a
free 1ppmpriate public education to those children. Mediations have
been conducted by members of State educational agencies or local
educational agency personnel who were not previously involved in
the plutteular case. In many cases, mediation leads to resolution of
differences between parents and agencies without the development
of on adversarial relationship and with minimal emotional stress.
However. mediation may not be used to deny or delay a parencs
rights under this subpart.

Reg. 300.507 Impartial hearing officer.

(a) A hearing may not he conducted:
II) By a person who is an employee ofa public agency

which is involved in the education or care of the child, or
(2) By any person having a personal or professional inter-.

est which4vould conflict with his or her objectivity in the
hearing

(b) A person who otherwise qualifies to conduct a hearing
under paragraph (a) of this section is not an employee of the
agency solely becansahc (Cr she is paid by the agency toserve
as a hearing officer

(c) Bach public agency shall keep a list of the persons who
serve as hearing officers The list must include a statement of
the qualifications of each of those persons.

(20 U S C 1414(b)(21)

I)

Reg. 300.508 Hea'ring rights.

(a) Any pa'rty to a hearing has the,right, to.
( I) Be accompanied and advised by,counser and by indi-

viduals with special-knowledge or training with respect to the
problems otihandicapped children; 6

12) Present, evidence and confront, 'cross-examine, and
compel the attenddnce of witnesses;

(3) Prohibit the introduction of any evidence at the hearing
that has not been disclosed to that party at least five days
before the hearing.

(4) Obtain a written or electronic verbatim record of the'
hearing;

(5) Obtain written findings of fact and decisions, (The .
publi& agency sliall transmit those findings and decisions,.
after deleting any personally identifiable information, to the
State advisory panel establ4heilvinder Subpail F).

(b) Parents involved in hearings must be given the right to
(I) Have the child tvho is the subject of the hearing pres-

ent; and .
(2) Open the hearing to the public.

(20 u_s c 1415(o)

SUPPLEMENT 45
APRIL 3, 1981

a.
s

Reg. 300.509 Rearing decision; appeal.

A decision made in a hearing conducted under this subpart
is final. unless a party_ to the hearing appeals the decision
under Rcg. 300.510 or Reg. 300.511.

Reg. 300.510 Administrative appeal; impartial review.

(a) If thp hearing is conducted by a public agency other
than the State educational agency, any party aggrieved by the
findings and decision-in the hearing may appeal to the State
educational agency.

(b) If there is an appeal, the State educational agency shall
conduct an impartial review of the hearing. The official
conducting the review shall:

(I) Examine the entire hearing record;
(2) Insure that the procedures at the hearing were consis-

tent with the requirements of due process;
(3) Seek additional evidence if necessary. If a hearing is

held to receive additional evidence, the rights in Reg.
300.508 apply;

(4) Afford the parties an opportunity for oral or written
argument, or both, at the discretion of theseviewing official;

(5) Make an independent decisiOn on completion of the
review; and

(6) Give a copy of written findings-and the decision to the
parties.

(c) The decision made by the reviewing official is final, .
unless a party brings a civil action under Reg. 300.512.

(20 U.S.C. 1415(c).- (d); H.Rep. No. 94-664. at p. 49 (1975) )

Comment . I,. The State educational,agency may conduct its
review either directly or thtbugh another State agency acting on its
behalf. However, the State educationalagepcy remains responsible
for tht final decision on review.

2. All parties have the right to continue to be represented by
counsel at the State adMinistrative review level, whether or not the
reviewing official determines that a further hearing is necessary If /
the reviewing official decides to hold a hearing to receive additional
evidence, the other rights in Reg_ N0.508, relating to hearings, also
apply.

1.13

E.-3i

Reg. 300.511 Civil actIol

Any party aggrieved by the findings and decision made in a
hearing who does not 'have 4he right to appeal under Reg.
30b.510 of this subpart, and any party aggrieved by the

decision of a reviewing officer under Reg. 300.510has the
right to bring a civil action under Section 615(e)(2) of the
Act.

120 U.S C. 1415)
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300.5.12 Timelinessitind convenience of hearings
and reviews.

(a) The puhlic agency shall insure that not later than 45
days after the receipt of a request for a hearing:

(1) A final decision is reached in the hearing; and
(2) A copy of the decision is mailed to each of the parties.
(b) The State educational agency shall insure that not later

than 30 days after the receipt of a request for a review:
(I) A final decision is reached in the review; and
(2) A Copy of the decision is mailed to each of the parties.
(c) A hearing or reviewing officer may grant specific

extensions of time beyond the periods set out in paragraphs
(a) and (b) of this section at the request of either party. ,

(d) Each hearing and each review involving oral arguments
must be conducted at a time and place which is reasonably
convenient to the parents and child involved.

(2096 S C. 1415)

Reg. 300.513 Child's status during proceedings.

(a) Oaring the pendency of any administrative or judicial
proc-eeding regarding- a-complaint_unles.s.the_public agency
and the parents of the child agree otherwise, the child in-
volved in the complaint must remain in his or 'her present
educptional placement.

(b) If the complaint involves an 'application for initial
admission to public school, the child, with the consent of the

rents, must be placed in the public school program until the
npletiOn of all the proceedings.

(20.0 S C. 1415(0(31)

Continent Reg 300.513 does not permit a child's placement to
he changed dunng a complaint proceeding, unless the parents and
agency agree otherwise White the placement may not be changed,
this does not preclude the agency from using its florin1 procerdtires
for dialing with children who are endangering themselvesbr oihers.

Reg. 300.514 'Surrogate parents.

(a)peneral. Each public agency shall insure that the rights
of a child are protected when:

(I) No parent (as defined in Reg. 300.10) can be identified;
(2) The public agency, after reasonable efforts, cannot

discover the whereabouts of a parent; or
. (3) The child is a ward of the State under the laws of that
State.

(b) Duty of public agency. The duty of a public agency
under paragraph (a) ofthis section includes the assignment of
an individual to act as a surrogate for the parents. This must
include a method (I) for determining whether a chiritneeds a

REG. 300.512
41.

surrogateliarent; and (2).for assigning'a surrogate parent to
the child.

(e) Criteria for selectunt of surrogates. (1) The public
agencip may select a surrogate parent in any way permitted
under State law.

(2) Public agencies shall insure that a person selected as a
surrogate:

(i) Has no interest that conflicts with the interest of the
child he or she represents; and

(ii) Has knowledge and skills, that insure adequate repre-
sentationof the child.

(d) Non - employee requirement; compensation. (I) A per-
son assignefi as a surrogate may not be an employee of a
public agency which is involved in the education or care of
the child.

(2) A person who otherwise qualifies to be a surrogate
parent under paragraph (c) and (d)(l ) of this section, is not an
employee of the agency solely because he or she is paid by the
agency to serve as surrogate carent.

(e) Responsibiltiies The surrogate parent may represent
the child in all matters relating to:

(I) The Identification, evaluation, and educational
placement of the child, and .

(;2) The provision of a free appropriate public education to
the child.

(20 U S.C. 1415(bX) X13))

PROTECTION IN EVALUATION
PROCEDURES

Reg. 300.530 General.

(a) Each Slate educationil agency shalt insure that each
. public, agency establishes and implements procedures which

meet the requirements of Regs. 300.530-300.534. '
(b) Testing and evaluation materials and procedures used

for the purposes of evaluation and placement of handicapped
children must be'selected andadministend so as cot to be
racially or culturally discriminatory.'

(20 U.S.C. 1412(5XC))

Reg. 300.531 Preplacement evaluation.

Before any action it taken with respect to the initial place-
ment of a handicapped child in a special educational is

program, a full and individual evaluation of the child's edu-
cational needs must be conducted in accordance with the
requirements of Reg. 300.532.

(2b U:S.C. 1412(5)(C)):

E -33
.
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-Reg. 300.532 Evaluation procedures.

Slate and focal educational agencies shall insure, at a
minimum, that:

(a) Test% and other eval6ation material:
(I) Arc provided and administered in the child's native

language or other mode of communisation, unless it is clearly
not feasible to do so.

(2) Have been validated for the specific purpose for Which
they are used; and

(3) Are attministered by trained personnel in confonnance
with the instructions provided by their producers;

(b) Tests and other evaluation materials include those
tailored to vssess specific areas of educational need and not
merely those which are designeil to provide a single general
intelligence quotient;

(c) Tests are selected and administered seas best to ensure
hat when a test is administered 'to a child with impaired
ensory, manual, or speaking skills, the test results accu'-
ately reflect the child's aptitude or achievement level or

whatever other factors the test purports to measure, rather
than reflecting the child's impaired sensory. =hut, or
speaking skills (except where those skills are the factors
which the test purports to measure);

(d) No single procedure is used as the sole criterion for
determining an appropriate educational program for a child,
and

(e) The evaluation is made by a multidisciplinary team or
group of persons, including at least one teacher or other
specialist with knowledge in the area of suspected disability.

(f) The child is assessed in all areas related to the
suspectedisability, including, where appropriate, health.
vision. hearing, social and emotional status, general intelli-
gence, academic performance., communicative status.-and
motor abihties

(20 U S C. 1412(3)(F),)

Comment Children who have a speech impairment as,their pri-
mary handicap-may not need a complete battery of assessments
(e.g., psychological, physical, or adaptive behavior). However, a
qualified ipeeih-language pathologist' would (1) evaluate each
speech impaired child using procedures that are appropriate for the
diagnosis and appraisal of soIrech and language disorders:and (2)
where necessary, map referralffdr additional assessments needed
to make an appropriate placement decision.

Reg. 300.533 Placement procedures.p-
(A In interpreting evaluation datland in'making place-

° mem decisions, each public agency
(4) Draw upon inforniation from a variety of sources,

including aptitude and achievement tests, teacher recom-

SUPPLEMENT 45
3. 1981
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mendations, physical condition, soc4a1 or cultural
baaground, and adaptive behavior;

(2). Insure that information obtained front all,of these
sources is documented and carefully considered;

(3) Insure that the placement decision is made bYa group
of persons, including per;pn.s knowledgeable about the child,
the meaning of the valuation data, and the placement options;
and

(4) Insure that the placement decision is made in confot
/ mity with the least restrictive environment rule; in Regs.

300.550-300.554. .

(b) If a determination is made that a child is handicapped
and needs special education and related services, an indi-
vidualized education program must be developed for the
child in accordance with Regs. 300.340-300.349 of
Subpart C.

(20 U.S.C. 1412(5)(C): 1414(a)(5) )

Comment. Paragraph (a)( includes a list of examples of sources
that may he used by public agency in making placement decisions.
The agency would nbt have to use all the sources in every instance.
The point of the reiluiremeni is to insure that more than one source is
used in interpreting evaluation data and in making placemen deci-
sions. For example, while all of the named sources would have to be
used for a child Whose suspetied disability is mental retanlation,
they would not be necessary for certain other handicapped childre:i,
such as a child who has ksevere articulation disorder as his primary
handicap For such a child, the speech-language pathologist, in T.
complying with the multisource requirement, might use (1) a stan-
dardized lest of articulation, and (2) observation of the. child's
articulation behavior in conversational speech,

IE-34 S
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Reg. 300.534 Re-evaluation.

Each State and local educationalkagency shall insure:
(a) That each handicapped child's individualized educa-

tion program is reviewed in accordance with Regs.
300.340-300.349 of Subpart C, and

(b) That an evaluation of the child, based on procedures
which meet the requirements under Reg. 300.532, is con-
ducted every three years or more frequently if conditions
warrant or, if the child'i parent or teacher requests an
evaluation.

(20 U.S.C. 141-2(5X0 )

°

ADDITIONAL PROCEDUIZES FOR EVALUATING
'SPECIFIC LEARNING DISABILITIES

1

,

Reg. 300.540 Additional team members.

to evaluating a child suspected of having a specific learn-
ing disability- in addition to the requirements of

4,

REG. 300,540

it
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'eg.-300..532,,each public agency shall include on the mul-
c. lisciplinary evaluation team:

(a)( I) The child's regular teacher; or
(2) If tie child does net have a regular teacher, vegular

classroom teacher qualified to teach.a child of his or her age;
or

(3) For a child of les% than school age. an individual
qualified by the State educational agency to teach a child of
his or,her age; and
(b) At least one person qualified to conduct individual diag-
noitic examination of children, such as a school
psychologist, speech- language pathologist,or remedial read-
ing teacher.

(20 U.S.C. 1411 note )

[Adopted in *43 Fed. Reg; 65083 (Dec. 29, 1977)4

J

Reg. 300.541 Criteria for determining the existence of a
specific learning disability.

(a) A team may Otermine that a child has a specific
learning disability if:

) Thp.ehild does not achieve cbJmnensurate with his or
her age and ability levels In one or more of the areas listed in
paragraph (a)(2) of this section, when provided with learning
experiences appropriate for the child'sage and ability levels;
and '

(2). The tearnfinds that a child has a severs discrepancy

c-i
weep achievement and intellectual ability' in one or more

n the following areas:
(i) Oral expression:.
(ii) Listening comprehension;
(iii) Written expression;
(iv) Basic reading skill;

.(v) Reading comprehension;
(vi) Mathematics calculation; or
(vii) Mathematic reasoning.
(b) The team may not identify a childos having a specific

learning disability if the severe discrepah4between ability
and achievement 'is primarily the result of:

( I) A visual, heating; or motor handicap;
(2) Mental retardation;
(3) Emotional disturbance; or
(4) Environmental, cultural or economic disadvantage.

U.S.C. 1411 note.)

(Adopted in 43 Fed Reg 65083 (Dec.' 29, 1977).)

.

REG. 300.541

O

J
1

Reg. 300.542 Observation.

(a) At least one team member other than the child's regular
teacher shall observe the chi Id'. academic performance in the
regular classroom setting,

(h) In the case of a child of less than school age or out of
school, a team member shall observe the child in an environs
ment appropriate for a child of that age. -

(20 U.S.0 1411 note )

(Adopted in 43 Fed. Reg. 65083 (Dee. 29. 1977).)

Reg. 300.543 Written report.

(a) The team shall prepare a written report of the results of
the evaluation.

(b) The report must include a statement of: '
(1) Whether the child has a. specific learning disability;
(2) The basis fOr making the detetmination;
(3) The relevant behavior noted during the observation of

,tie child;
(4) The relationship of that behavior to the child's

academic functioning:,
(5) The educationally relevant medical findings, if any;
(6) Whether there is a severe discrepancy betWeen

achievement and ability 4ehich is not correctable without
special atiArnd related services; and

( e determination of the team concerning the effects of
environmental, cultural, or economic disadvantage.

(c) Each team membershall certify in writing-whether the
report reflects his or her conclusion. If it does not reflect his
or her conclusiop, the fearn,member must submit a separate
statement presenting his or her conclusions.

(20 U.S.C. 1411 note.)

(Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977).)

LEAST RESTRICTIVE ENVIRONMVa

Reg. 300.550' General.

(a) Each State educational agency shall insure that each
public agency establishes and implements procedures which
meet the requirements of Regs. 300.550.300.556.

(b) Each public agency shall' insure:
( That to the maximum extent appropriate, handicapped

children, including children in public or orivite institutions
or other care facilities, are educated with children who are not
handicapped, and

1S2
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(2) That special classes, separate schooling or other re-
moval of handicapped children from the regular educational
environment occurs only when the nature or severity of the
handicap is such that education in regular classes with the use
of supplementary aids and services cannot be achieved
satisfactonly..

(20 U S C. 1412(5)(B) 1414(a)(1)(C)(iMy

Reg. 300.551 Continuum of alternative placements.

(a) Each publi agency shall insure that a continuum of
alternative plat ents is available ip meet the needs of
handicapped c ildren fob special education and related
services

(b) The co inuum required under paragraph (a) of this
section must.

(1) Include the alternative placements listed in the defini
'lion of special education under Reg. 300.13Xf Subpart A
(instruction in regular classes, special .cAsses, special
schools, home instruction, and instration in hospitals and
insIitutionsl. and

(2) Make provision for supplementary services (such as
resource room or itinerant instructton) to' be provided in
conjunction with Yegular class placement'

(20 U S C 1412151(3))

Reg. 300.552 Placements.

Each public agency shall insua that:
(a) Each handicapped child's7ducational Placement.
(1) Is determined at least annually..
(2) Is based on his or her individualized education pro-

gram, and
(3) is' as close.as possible to the child's, home;
(b) Tile vanous alternative placements included under

'Reg. 300 551 are availableetp the extent necessary to imple-
ment the individualized edtitation program for eacp handi-
capped child.

(c) Unless a handicapped child's individualized education
program requires some other arran4gemert, the child is edu-
cated in the school which. heA,or she would attend If not
handicapped, ;nd

(d) In selecting the least restrictive environment, codsuier-
ation is given to any potcral harmful effect on the Child or
pn the quality of servicawhich hgor she needs.

(20 U S.0 1412(5)(13).)

Comme9t Reg 300.552 inc (tees some of the main factors which
must be considered. inAretebnigthat' e -extent to which a handi:
capped child can be °Weed Olfilithildien who are not handi-
capped The overriding rale in this section is that, placement deo-

'
0

0
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sions must be made oh an individual basis. The section also requires
each agency to have various alternative placements available in
order to insure that each handicapped child receives an education
which is appfopriate to his or her individual needs.

The analysis of the regulations for Section 504 of the Rehabilita-
tion Act of 1973 (34 CFR Part I04Appendix. Paragraph 24)
includes several points regarding educational placements of handi-
capped children which are pertinent to this section:

I. With respect to determining proper placements, the analysis
states: it should be stressed that, where a handicapped child
is so disruptivtin a regular classroom that the education of other
students is significantly impaired, the needs of the handicapped
child cannot be met in that' environment.Therefore regular place-
ment would not be appropriate to his or her need ."

2. With respect to placing a handicapped child in an alternate
setting, the analysis states that among the factors lobe considered in
placing a child is the need to place the child as olose to home.as
possible. Recipients are required to take this factor into account in
making placement decisions. The parents' right to challenge the
placement of theli child extends not only to placement in special
classes or separate schools, but also toplacement ina distant school,
particularly in a residential program Al) equally appropriate educa-
tion program may exist closer to home; and this issue may be raised
by the parent under the due process provisions of this subject

Reg. 300.553 Non-academic settings.

In providing or arranging for the provision of non-
academic and extra-curricular services and activities, includ-

:* ing meals. recess periods, and the services and activities set
forth in Reg. 300.306.cf Subpart C, each public agency shall
insure that each handicapped child participates with non-
handicapped children in tbdse services and activities to the

' maximum extent appropriate to the, needs of that child. .

(20 U.S.C. 1412(5)(13))

I

Comment Aig. 300.5.53 is taken from a new requirement in the
fina1bregulations for Section 504 of the Rehabilitation Act of 1973.
With respect to this requirement, the analysis of the Section 504
Regulations includes the following statement: "(A new paragraph)
specifies that handicapped children must also be provided non-
academic services in as integrated a setting as possible. This re-
quirement is especially important tor children whose educational
needs necessitate their being solely with other handicapped children
during most of each day. To the maximum extent appropriate,
children in residential settings are also to I% provided opportunities
for participatiOn with other children." (45 CFR Part
84Appendix, Paragraph 24

Reg.300.554 .Children'in public or private institutions,

Each State educlional agincy shall make gements
with' public and private institutions (such as a momorandum

Sr

to

REG. 300.554
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-` agreement or special implementation procedures) as may
e necessary to insure that Reg 300 550 is effectively

Implemented.

(20 U S C 1412(5)(B))

Comment Under Section 612(5)(B) of the statute, the require-
ment to educate handicapped children with nonhandicapped chil-
dren also applies to children in public and pnvate institutions or
other care facilities. Each State educational agency must insure that
each applicable agency and institution in the State implements this
requirement Regardless of other reasons for institutional place-
ment, no child in an institution who is capable of Education in a
regular pule school setting may be denied access td'an education in
that setting

tz;

Reg. 300.555 Technical assistance and training
activities.

Each'State educational agency shall carry out activities to
insure that teachers and admuustrators in all public agencies:
, (a). Are fully informed about their responsibilities for im-
plementing Reg.. 300 550, and

(b) Are provided with technical assistance .anj1 training
necessary to assist them in this effort.

(20 U S.C. 1412(5)(R))

'eg. 121.556 Monitoring activitjes.

(a) The State educational agency shall carry opt activities
tcrZnsure that Reg 300 550 is imi&lemented by each public
agency.

(b) If there it evidence that a public-agency makes place-
ments that are inconsistent with Reg. 300.550 of this subpart,
the State educational agency:

(I) Shall review the public agency's, justification for its
actions, and

(2) Shall assist in planning and implementing any neces-
", sary corrective action. ,

(20 U.S.C. i412(5)<B)) .

'CONFIDENTIALNY OF INFORMATION

Reg. 300.560 Definitions.

As used Sn this subpart:
"Destruction" means physical destruction or removal of

personal Identifiers from information so that the informer
is no longer persqnally identifiable.

II

REG. 300.555

A.

"Education records" means the type of records covered
under'the definition of "education records" in Part 99 of this
title (the regulations implementing the Family Educational
Rights and Privacy Act of 1974).

"Participating agency" means any agency or institution
which collects, maintains, or uses personally identifiable
information, or from which information isobtained, under
this part.

(20 U.S.C. 1412(2)(D); 1417(c))
'

Reg. 300.561 Notice to parents.

(a) The State eOucational agency shall give notice which is
adequate to full inform parents about the requirements
under Reg. 300.128 of Subpart B, including:

( I) A description of the extent to which the notice is given
in the. native languages of the various population groups in
the State;.

1,-(2) A description of the children on whom personally
identifiable information is maintained, the types of informa-
tion sought, the methods the State intends to use in gathering
the information (including the sources from whom informa-
tion is gathered), and the uses to be made of the information.

(3) A summary of the policies and procedures which part
ticipating agencies must follow regarding storage, disclosure
to third parties, retention, and destruction of personally iden-
tifiable information; and

(4) A description of all of the rights of pari'nts and children
rega ing this information, including the rights under Section
43 42 the General EdticatiotkProvisions AckandPart 99 of
this title (the Family Educational Rightkand Privacy Act of
1974, and implementing regulations). -

(b) Before any major identification, location, or evaluation
activity, the notice must be published or announced in news-
papers or other rRedia, or both, with circulation adequate to
notify parents throughout the State of the activity.

(20 U.S.C. 14312(2X0); 1417(c))

Reg. 300.562' Access .rights.

(a) Each participating agency shall ,permit parents to in-
j.. and review any education records relating to their
Children which are collected, maintained, or used by the
agency under this part. The agency shall comply with a
request without unnecessary delay arickbefore any meeting .

regarding an individualized' education program or hearing
relating to the identification, evaluation, or placement ofthe
child, and in no case more than 45 days after the request has
been made. -

E=37
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('b) The right to inspect and review education records under
,this section includes:

( 1) The right to a response from the participating agency to
reasonable requests for explanations and interpretations of
the records:

(2) The nght to request that the agency provide copies of
the records containing the information if failure to provide
those copies would effedtively prevent the parent from exer-
cising the right to inspect and review the records; and

(3) The right to have a representative of the parent inspect
and review the records.

(c) An agency may presume that the parent has authorityto
inspect and review records relating to his or her child unless
the agency has been advised that the parent does not have the
authority under applicable State law governing such matters
as guardianship. separation. and divorce.

(20 U.S C 412(2)(D): 1417(c)) .
4

Reg. 30(563 Record of access.

Each participating agency shall keep a record of par ties
obtaining access to education records collected, maintained,
or bled under this part (except access by parents and au
ihonzed employees of the participating agency), including
the n'Arne of the party, the date access was given, and the
purpose for which the party is authorized to use the records.

(20 U.S C 1412(2)(D); 1417(t)i) c,

Reg. 30,13.564 Records on more than, one child. -/-.
If any education record includes information on more than

one child, the parents of those children 'shall have the right to
inspect and review only the information relating to their child
or to be informed of that specific information.

(20 U S C (412(2)(D): 1417(c),)

Cir

Reg. 300.565 List of typei and locationsaf InTormation.

Each participating agency shall provideparents on request
a list of the types aQd locations of education records col-
lected. maintiined, or used by the agency.

(20 U,S'C 1412(2)(D); I417(c))

Reg. 300.566 Fees.

(a) A participating education agency may charge a fee for
copies of records-which are made for parents under this part if
the fee does not effectively prevent the parents from exercis-
ing their right to inspect and review those records. a

(b) A participating agency may not charge a fee to search
for or to retrieve information under this part.

(20 LI S.C. 1412(2)(D): 1417(c))

8
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Reg. 300.567 Amendment of records at pareht's
request.

(a) A parent' who believes that information in education
records collected. ,maintained, or used under this part is
inaccurate or misleading or violates the privacy or other
rights of the child, may request the participating agency
which maintains the information to amend the information.

(b) The agency shall decide whether to amend the informa-
tion in accordance with the request within a reasonable period
of time of receipt of the request.

(c) If the agency decides to refuse to amend the informa-,

lion in accordance with the request it shall inform the parent
of the refusal, and advise the parent of the right to a hearing
under Reg. 300.568.

(20 U S.C. 1412(2)(b); 1417(c))

'''' Reg. 300.568 Opportunity for a hearing. v

The agency shall, on request, provide an opportunity for a
hearing to challenge information in education records to
insure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the child.
(20 U.S.C. 1412(2)M; I417(c))

Reg. 300.54? Result of hearing.

(a) If, as a result of the hearing, the agency decides that the
information is iwcurate, misleading or otherwise in viola-

ttion of the privar other rights of the child, it shall amend
the information accordingly and so inform the parent in
writing.

(b) If, as a result of the htaring, the agency decides that the
information is not \inaccurate, misleading. or otherwise in
violation of the privacy of other rights of the child, it shall
inform the parent of the right to place in the records it
maintains on the child a statement commenting on the infor-.

.mation or setting forth any reasons1or disagreeing with the
`ddcision of the 1gency.

(c) Any explanation placed lit the records of the child under
this section must:

(1) Be maintained by the agency, part of the records of
the child as long as the record or contested portion is main

. mined by the agency: and
(2) If the records of the child or the contested portion is

disclosed by the agency to any party, the explanation must
also be diiclosed to the party. ci

(20 U,S.C. 1412(2)(D); 1417(c))

- Reg. 300.570 Haring procedures.

A hearing held under Reg, 300.568 of this subpart must be
conducted according to the proceduresunder Reg. 99:92 of
this title.

(20 U.S.C. 1412(2XD): I417(c) )

1 0
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(" 1. 300.571 Consent.

ta) Parental consent must be obtained before personally
identifiable information is:

( I) Disclosed tO anyone other than officials of participating
agencies collecting or using the information under this part,
subject to paragraph (b) of this section; or

(2) Used for any purpose other than meeMig a requirement
under this part. 4C

(b) An educational agency or institution subject to*Part 99
of this title may not release information from education
records to participating 'agencies without parental consent
unless authorized to do so under Part 99 of this title.

(c) The State educational agency shall include Nicies and
procedures in its annual program plan which are used in the
event that a patent reflises to provide consent under this
section.

(20 U.S C 1412(2)(D): 1417(c))
ti

.

Reg. 300.572 Safeguards.

' (a) Each participating agency shall protect the confiden-
tiality of personally Identifiable information at collection,
stOrage, disclosure, and destruction stages.

(b) One official-at each participating agency shall *assume

responsibikity for insuring the confidentiality of any person-
-ally identifiablYinformation. .

(c)'All persons collecting or using personally identifiable
(eormation must receive training or instruction regarding the

de's policies and procedures under Reg. 300.129 of Sub-
[fart B and Part 99 of this title.

(d) Each participating agency shall maintain, for public
inspection. a current listing of the names and positions of
those employees within the agency who may have access to
personally identifiable information.

(20 U S.0 I 2(2)(D): I417(c) )

Reg. 300.573 Destruction of hiformation.

(a) The public agency shall inform parents when person-
ally identifiable infotmation collected, maintained, or used
under this part is no longer needed to provide educational
services to the Child-0,

(b) The information must be destroyed at the request of the
parents. However, a permanent record of a student's name,
address, and phone number, his or her grades, attendance
record, classes attended) grade level completed, and year
completed may be maintained without time limitation.

(20 U.S.C. 1412(2XD): I417(e))

9

REa.

4. 4

Comment Under Reg 300.573. the personally identifiable in-
formation on a handicapped child may be retained permanently
unless the parents request that it be destroyed. Destruction of rec-
ords is the best protection against improper and unauthorized disclo-
sure. However, the records may be needed for other purposes. In
informing parents about their rights under this section, the agency
should renund them that the records may be needed by the child or
the parents for social security benefits or other purposes. If the
parent's request that the information be destroyed, the agency may
retain the information in paragraph (b).

Reg. 300.574 Children's rights.

The State educational agency shall incltide policies and
procedures in its annual progitn planregardingthe extent to
which children are afforded rights of privacy similar to those
afforded to parents, taking into consideration the age of the
child and type or severity of disability.

(20 U.S.C. 1412(2XD); 1417(c))

Comment. Npte that under the regulations for the Family Educa-
tional Rights and Privacy Act (45 CFR 99.44(a)), the rights of
parents regarding education records are transferred to the student at
age 18. A

R,g. 300.575 Enforcement.

The State educational agency shall describe in its annual
program plan the policies and procedures, including sanc-
tions, which the State uses to insure that its policies and
procedures are followed and that the requirements of the Act
and theregulations'in this part are met.

(20 U.S.g. I412(2XD); 14 I7(c))

Reg. 300.576 Office of Education.

If the Office of Education or its authorized representatives
.collect any personally identifiable information regarding
handicapped children which is not subject to 5 U.S.C. 552a
(The Privacy Act of 1974), the Commissioner shall apply the
requirements of 5 U.S.C. Section 552a.(b)(1)-(2), (4)-(11);
(c); (d); (e)(1): (2); (3)(A). OIL ant (D). (5)-(10); (h): (m);
and (q);-and the regulations impjpmenting those provisions in
Part 5b of this title. Au"

'(20 U.S.C. I412(2XD); I417(c)) e
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OFFICE OF EDUCATION PROCEDURE:S

Reg. 300.580 Opportunity tor a hearing.,-

The Commissioner gives State educational agency rca:
sonable notice and an opportunity fora hearing before taking
any of the following actions:

(a) Disapproval of a State's annual program plan under
Reg. 300.113 of Subpart B.

(b) Withholding payments from a State under Reg.
300.590 or under Section 434(c)-of the General Education
Provisions Act.

(c) the requirement under Reg. 300.589 of this
subpart regardirtg supplementing and supplanting with funds
provided under Part B of the Act.

120 U.S C. 1232c(c): 1413(31(9)(B): 1413(c): 1416)

Reg. 300.589 Waiver of requiremen't, regarding sup--r,
plementing and supplanting with Part B funds.

(a) Under Sections 6 I 3(a)(9)(B) and 614(a)(2)(B)(ii) of
the Act. State and local educational agencies must insure that
Federal.funds provided under Part B of the Act are used to
supplement the level orState and local fundsipended for
the education of handicapped children, and in no case to
supplant those State and local funds. Beginning with funds
appropriated for fiscal year 1979 and for each following
fiscal year, the nonsupplanting requirement only applies to
funds allocated to local educational agencies. (See Reg.
300.372.)---

(b) If the State provides clear and convincing evidence that
all handicapped children have available to them a free appro-
priate public education, the Commissioner may'svaive in part
the tequirenlent under Sections 613(a)(9)(B) andt
614(a)(2)(B)(ii) of -ME Act if the Com miisipner concurs with
the evidence provided by the State. .

4
a.

SUPPLEMENT 45
APRIL 3, 1981

I
°

S

/

(c) If a State wishes to request a waiver, it must inform tge
Commission& in writing. The C"ommissioner then provides
the State with a finance arid:membership report form which
priivides the basis for they request.

4".°(d) In its request for a waiver, the State shall include the
results of a special study made by the State to obtain evidkirce
of the availability of a freeappropriate public education to all
handicapped children. The specinl,study must include state-
meots by a representative sample

oforgabizations Which deal
with handicapped children, and parents and teachers of,
handicappedchildren, relating to the following areas:

(1) The adequacy and comprehensiveness of the State's
system for beating, identifying, andevaluating handicapped
children, and ..

(2) The cost to parents, if any, foi education for children
enrolled in public and private {lay schools, acid iti.public and
Private residential schools and institutions, andli

(3) The adecplacy of the State's due process prpcedures. .Kin its request for a waiver, the State shall inciade
finance data relating to the availability of a free appropriate .
public education for all handicapped children, including:

I) The total current expenditures for regular educatinii-
programs and special education program's by function and by

'source of funds .(State, local, and Federal) for the previous
°school year, and

(2) The full-time equivalent membership of students en-
rolled in regular programs and in special programs in .the
previous school year.

(f) The Commissioner considers the information which the
State provides under'paragraph (d) and (e) of this section,
along with any additional information.he may request. or
obtain' through on-site reviews of the State's education pro- -
grams and records, to determine if all children have available
to them a free appropriate public education, and if so, the
extent of the waiver.

(g) The State may request a hearing under
Regs. 300.580-300.583 with regard to any final action by the
Commissioner under this section.

(20 U.S.C. 1411(c)(3): I413(a)(9)(B))

[The next page is 102:89.]
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,
Subpart FState AdmItristrafltirt

.

STATE EDUCATIONAL,AGENtY
RESPONSIBILITIES: GENERAL

Reg. 300.600 Responsibility for all e tattional
programs.

(a) The ,State educational agency is responsible kr
insuring;

(I) That the requirements of this part are carried out:, and
(2) That each educationil program fki: handicapped chil-

dren administered within the State, including each program'
administered 1)3( any other public agency: '1

(i) Is under the general.supervision of the persons Ippon-
sible for educational program's for handicapped children in

t ,the State educationil agency, and .
(ii) 'Meets education standards of ,the State educational

agency (including the requirements of this part). - ,

(b) The State must comply with paragraph (a) of this
section through State statute, State regulation, sighed agree-
merit between respective agency. officials, or other
documents t.4

(20 U.S.C. 1412(6))

Comment The requirement in Reg. 300.600(a) is taken essen
tiallY verbatim from section 612(6) of the statute and reflects the

1 desire of the Congress for a central p.oiat responsibility :40
accountability ip the education of handicaked Children within each
State. With resOect to State educational agency responsibility, the
Senate Report on P.L 94.142 includes the following statements:
.7his provision is Included specifically to assure a single line of

responsibility with regard to the education of handicapped children,
and to assure that in the implementation of all provisions of this Act
and in,carrying out the nght to education for handicapped children,
the Statt educational agency shall be the responsible agency 4' s.

SUPPLEMENT 45
APRIL 3 1 1981

t.
4

E-41

3.

Withoutihis requirement, there is an abdicatiiin ottrespottsibilitq
for the eMation of handicapped children. Presently, in nany
States; kponsibility is divided, depending upon.thi age of the
handicapped Alt Sources of funding, and typettekrylccs de-
hatred ti The Committee understands that different agencies
may, in fact, deliver services, the respontibi ly must remain in a

,,c cegisra1 agency overseeing the education ofhaticapped children, so
that>failure to deliver services or the violation bf The, rights of

.-- has. ndicappel children is squarely the responsibility of one agency.,
(Senate Report No. 94.168, p. 24 (1975)7 ' ,

In mbetidg the requirements of this section, there are a number of
acceptable oetions which-may be ad5Rtel, including theAollowing: "-

( IT Vitten agreeme4fs are developedetween respective State
agencies'lionterning oState" educational agency standards'apd
monitonnii. These agreements are binding on the: local or regional
countePpans of each State agency: ' '., , . ea

'4 (2) The Govcmor's Office issues an administrative directive
establishing the State: -eddeational agency responsibility.

(3) State law, re ulaiioncor policy atsignates the State educe,
liontd agengy as res ible focestablishint standard; foe all ethical
(tonal programsfor handicipped, and includes responsibility fo?, -

mli if iroirrig . 4, . -4'
. ____

t ,-

(4) State law- dindales thatotcit State educatiOnal agency is re. "N
sponsiblelor all educational programs., e.., f.

4%'?

AT.
` 1,

gUSE OFfUNDS

Reg. 300.620 Federal funds for Sta# admingtfation. .

y

A State may use five percent of the totti State allotment in
, . ' A

,any fiscal Year 'under Part B of the Act, or $200,000,
whicheltr is greater, fpr administrative hosts related to carry-
ing otit sections 612 and 613 of the Act. However, this
amount cannot be greater than the amount Oihich the State
may use under Reg. 300304 or Reg. 3%305, as the case.
May be.. i ...

.s. '
,e o

(20 U.S.C. 1411(b), (c))
6

cr

d
-

e
11.
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( "4*eg. 300.621 Mixable costa.

I

(a) The State- edMtionaLagency may use funds under

iv
I Reg, 300.620 of this gubpart for -

(1) Administration of the annual- .program plan and for
planning at the State level, including planning, or assi,sting in
the planning. of iirOgliams or projects for the education, of

°' . handicapped childretn .

(2)*Approval, toperviilenajnonitoring, and evaluation of
the effectiveness of local. progiatlfs and projects for the edu-

*cation of handicapped children; '

.. (3) Technical assistance to local educatjonal agencies with
respect to the; requirements of this part: '

(4) Leadership services for the program supervision and
---... -
management especial education actislities cor'-handicapped
children; and brs,.. ... .,

(5) Other State leaderihipactivities and consultative
services. '

(b) The State educational agency, shall use the remainder of
its rands under Reg. 300.620 in accordance with 'Reg.
300.370 of ttbpart C..

.
(20 1.1 S.C. 1411(6). (c)) t r

f

, N

STATE ADVISORY PANEL

Reg. 300.650 Establishment.

(a) Each State shall establish, in accordance with the
rovisions of this subpart, a-State advisory. panel on the
Jucation of handicapped children.

(b) The advisory panel m' be appointed by the Governor
or any ether official aulhorited under State law to make those
appointments.

(c) If a State has an existing advisory panel that can
perform the functions in Reg. 300.652, the State may modify
the existing panel so that it fulfills all of the requirements of
this subpart, instead of.establishing a new advisory panel.

(20 U.S.C. 1413(1)(12))

Reg. 300.651 Membership.

fa) Th.imembership of the State advisory panel must be
composed of persons involved in or concerned with the
education of handicapped children. The membership must,
include at least one person representative of each of the
following gropps:

(1) Handicapped individuals.
(2) Teachers of handicapped children.
(3) Parents of handicapped children.

v.*

REG. 300.621

(4) State and local educational officials.
-(5) Special education program administrators. .
(b) The State may expand'the advisory panel to include

additional personsin the grains listed in paragraph fa) of this
section and representatives of giber groups not listed.

(20 U.S.C. 1413(a)(12))

Comment. The membership of the State advisory panel, as listed
In paragraphs (a)(1)-(5), is required in section 613(a)(12) of the Act.
As indicatedg paragraph (b). thvcomposition of the panel arid the,
number of members may be expanded at the discretion of the State.
In adding to the membership, consideration could be given to
having:

(1) An appropriate balance between professional groups and
consumers (i.e., parents, advocates, and handicapped Individuals);'

.(2) Broad representatior4ithin theconiumeradvocate groups,
to ins re that the interestsrand points of view of various parents,
adv tes and handicapped Individuals are appropriately

rated;

representation within professional groups (e.g.. (a)
re I cfocatiorr personnel', (brapecial educators, including

rs h trainers, and administratoti, who can properly
re &infusions in the education of handicapped chil-
d( n, and (c) appropriate related services personnel); and

(4) Representatives from other State advisory* panels (such as
vocational education).
# If a State elects to maintain a small advisory panel (e.g.. 10-15
members), the panel 'itself could take steps to insure that it (I)
consults with and receives input from variout consumer and special
interest professional groups, and (2) establishes committees for.
particular short-term purposes composed of representativ
those input groups.

Reg. 300.652 Advisory panel functions.

The State advisory panel shall:
(a) Advise the State educational agency of unmet needs

within the State ill the education of handicapped children;
(b) Comment publicly on the State annual program plan

and rules or regulations proposed for issuance by the State At,
regarding the education of handicapped children and the
procedures for distribution of funds under this part; and

(c) Assist the State in developing and reporting such in-
formation and evaluations as may assist the Commissioner in
the performance of his responsibilities under Section 618.
(20 U.S.C. 1413(aXI2))

Reg. 300.653 Advisory panel procedures.

(a) The advisory panel shall meet as often as necess
conduct its business.

Ib) 13y July 1 of each year, the advisory panel shall submit
an annual report of panel activities and suggestions to the

4

183
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State educational agency. This repprt must be made available
to fhe public in a manner consistat.with other public report
ing requirements under this part.

(c)Official minutes must be kept on all panel meetings and
shall be made available to the public on request.

(d) All ads isory panel meetings and agenda items must be
publicly announced prior to the meeting, and meetings must
be open to the public.

(e) Interpreters and other necessary st.rvices must be pro-
vided at panel meetingt for panel members or participants
The State may pay for these services from funds under Reg
300 620.,

(f) The ads isory panel shall serve without compensation
but the State must reimburse the panel for reasonable and
'necessary expenses for attending meetings and performing
duties: The Stale may use funds under Reg. 300.620 for this
purpose..

(20 U.S.C. 1413(012)) zo'

Subpart GAllocation of Funds;'
Reports

*IV

ALLOCATIONS

Reg. 300.700 Special definition of the term State.

For' the purposes of Regs. 300.701, 300.702, and
300.704-300 708, the term "State" does not include Gpam,
American Samoa. the Virgin Islands, and the Trust Territory
of the Pacific Islands.

(20 U.S.C. t4I I(aX2))

Reg. 300.701 State entitlenieni; formula.

-(a) The maximum amount of the grant to which a State is
entitled under section 61 I of the Act in any fiscal year is equal
to the number of handicapped ildren aged three through 21
in the State who arc receiving al education and related
services, multipliedby the applica le percentage, under par-
agraph (b) of this section, of the average per pupil expendi-
ture in public elementary and secondary schools in the United
States,

(b) For the purposes of the formula in paragraph (a) of this
section, the applicable percentage of the average per pupil
expenditure in public elementary and secondary schools in-
the United States for each fiscal year is:

(1) 1978-5 percent,
(2) 1979-10 percent,

' (31 1980-20 percent,
(4) 1981-30 percent,
(5).1982, and for each fiscal year after 1982, 40 percent.

(20 U.S.C. 14 1(a)(1))

SUPPLEMENT 45
APRIL 3, 1981

141
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,

(c) For the purpdses of this section, the averge per pupil
expenditure in public elementary and secondary schools in
the United States, means the aggregate expenditures during
the second fiscal year preceding the fiscal year for which the
computation is made (or if satisfactory data for that year are
not available at the time of computation, then during the most
recent preceding fiscal year for which satisfactory data are
availabler of all ocal educational agencies in the United
States (which, for purposes of this section, means the fifty
States and the District of Columbia), plus any direct expendi-
tures by the State fbr operation of those agencies (without
regard to the source of funds from which either of those
expenditures are made), divided by the aggregate number of
children in average daily attendance towhom those agencies
provided freepublic education during that preceding year.

(20 U.S.C. 141 l(a)(4))

Reg. 300.702 Limitatiorts and exclusions.

(a) In determining the amount of a grant under Reg.
300.701 of this subpart, the Commissioner may not count:

(I) Handicapped children in a State to the,extent that the
number of those children is greater than 12 percent of the
number of all childrendged five through 17 in the State; and

(2) Children with specific learning disabilities do the extent
that the number of those children is greater than two percent
of the number of all children aged five through 17 in the State;
and

(3) Handicapped children who are counted under section
121 of the Elementary and Secondly Education Act of 1965.

(b) For the purposes of paragraph (a) of this section, the
number of children aged five through 17 in any State shall he
determined by the Commissioner on the basis of the most
recent satisfactory data available to him.

(20 U.S.C. I411(a)(5))

[Subparagraph (a)(2) was deleXI in 42 Fed. Reg. 65683' (Dee. 29.
1977); however, subparagraph (a)(3) was not renumbered.)

Reg. 300.703 Ratable reductions.

(a)General. If the sums appropriated for any fiscal year for
making payments to States under section 611 of the Act are
norsufficient to pay in full the total amounts to which all
States are -entitled to receive for that fiscal year, the
maximum amount which all States are entitled to receive for
that fiscal year shall be ratably reduced. In case additional
funds become available for making payments for any fiscal
year during which the preceding sentence is applicable, those
reduced amounts shall be increased on the same basis they
were reduced.

(20 U.S.0 ., 1411(g)(I))

1D
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(b) Reporting dates forintrihr«stioruil agent is and

,(I) In any fiscal year in which' the State entitlements have
been ratably reduced, and in which additional funds have not
been made available to pay in full the total of the amounts
under paragraph (a) of this section the State educational
agency shall fix dates before which each local educational
agency shall report tolhe State the amount of funds available
to it under this part which it estimates it will expend.

(2) The amounts available under paragraph (a)(1)of this
section, or any amount which would be available to any other
lc al educational agency if it were to submit an application
meeting the requirements of this part, which the State educa-
tional agency determines will not be used for the period of its
availability; shall be available for allocation to kose local
educational agencies, in the manner provided in Reg.
300.707, which the State educational agency determines will
need and be able to use additional funds to carryout approved
psograms.

(20 U S C 1411(g)(2))

4

Reg. 300.704 Hold harmless provision.

No State shall receive less than the amount it received
under.Part B of the Act for fiscal year 1977,

(20 U.S C. 141 j(a)(I))

300.705 Within-State distributiOn: fiscal year

. Of the funds recetyed under Reg. 300.701 of thilsubp
by any State for fisctS1 year 1978:

(a)50 percent may be used by the State inaccordance with
the provisions of Reg. 300.620 of Subpart F and Reg.
'300.370 of Subpart C, and

(b) 50 percent shall be distributed to local educational
agencies in the State in accordance with Reg. 300.707.

(20 U.S.C. 1411(b)(1))

Reg. 300.706 Within -State distribution: fiscal year
1979 and after-. s

Of the funds received under Reg. 300.701by any State for
fiscal year 1979, and for each fiscal year after fiscal year

4..1979:

(a) 25 percent may be used by the State in accordance with
Reg. 300.620 of Subpart F and Reg. 300.370 of Subpart C,
and

(b) 75 percent shall be distributed to the local educational
agencies in the state in accordance with Reg.', 300.707.

(20 U.S.C. 1411(c)(1))

REG. 300.704

1

Reg. 300.707 Local educational agency entitlements;
formula.

From the total amount of funds available to all local educa-
tional agencies, each local educational agency is entitled to
an amount which bears the same ratio to the total amount as
the number of handicapped children aged three through 21 in
that agency who arc receiving special education and related
services bears to the aggregate number of handicapped chil-
dren aged three through 21 receiving special education and
related services in all local educational agencies which apply
to the State educational agency for funds under Part B of the
Act.

(20 U.S.C. 1411(d))

Reg. 300.708 gealocation of local educational agency
funds.

If a State lucational agency determines that a local educa-
tional agency is adequately providing a free appropriate pub-
lic education to all handicapped children residing.in the area
served by the local agency with State and local funds other-
wise available to the local agency, the State educational
agency may reallocate funds (or portions of those funds
which are pot required to provide special education and
related services) made available to the local agency under
Reg 30(}.707, to other local educational agencies within the
State which are not adequately providing special education
and related services to all hanicapped children residing in
the areas served by the other local educational_ agencies.

T20 U.S.C. 1414(e))

Reg. 300.709 Payments to Secretary of Interior.

,(a) The Commissioner is authorized to make payments to
the Secretary of the lidirior according to the need for that
assistance for the education of handicapped children on
reservations` serviced by elementary and secondary sehools '

operated for Indian children by the Department of the
Interior.

(b) The amount of those payments for any fiscal year shall
not exceed one percent of the aggregate amounts available to
all States for that fiscal year under Part B of the Act.

_ (20 U6S.C. 1411(f)(1)).. .

@ 1981 CRR Publishing Company, Washington, D.C. 20005
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-
Reg. 300.710 'Entitlements to jurisdIctl`ons.

(a) The jurisdictions to which this section applies are
Guam, American Samoa, the Virgin Islands, and the Trust
Territory of thePacific- Islands.

(b) Each jurisdiction under paragraph (a) of.this section is
entitled to a grant for the purposes set forth in section 601(c)
of the Act. The amount to which those jurisdictions are so
entitled for any fiscal year'shall not exceed an amount equal
to I percent of the aggregate of the amounts available to all
States under this part for that fiscal year. Funds appropriated
for those jurisdictions shall be allocated proportionately
among them on the basis of the number of children aged three
through twenty-one in each jurisdiction. However, no juris-

\. j diction shall receive less than $150,000, and ottfer alloca-
tions shall be ratably reduced if necessary to insure thal each
jesdiction receives at least that amount.

(c) The amount expended for administration by each juris-
diction undet this section shall not exceed 5 percent of the
amount allotted to tile jurisdiction for any fiscal year, or
$35,000, whichever is greater.

(20 U.S.C. 1411(e))

1
a

REPORTS

Reg. 306.750 Annual report ofchildren served,Lreport
requirement.

(a) The State educational agency shall report to the Com-
missioner no later than February 1 ofeach year the number of
handicapped children aged three through 21 residing in the
State who are receiving special education and related
services.

(b) The State educational agency shall submit the report on
-forms provided by the Commiiiimler.
(20 U.S.C. 1411(8)(3))

Comment. It is very important to understand that this report and
the requirenients that relate to it are solely for allocation purposes.
The population of children the State may count for allopation pur-
poses may differ from the population of children to whom the State
must make available a free appropriate public education.For exam-
ple, ut tjle section 611(a)(5) of the Act Whits the number of children
Who may be counted for allocation purposes to 12 percent of the
general school population aged, five through seventeen, a State
might findlithat .14percent (or some other percentage) of its children
are handicapped. In that case, the State mustmake free appropriate

' public education available to all of thilie handicapped eitildren.

'SUPPLEMENT 45
APRIL 3,1511

a.

a,

4
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Reg. 300.751 Annual report of children served=-

information- required in the report.e

(a) In its,report, the State educationalagency shad include
a table which shows:

(I) The number of handicapped children receiving special
education and related services on December 1 of that school
year;

(2) The number of those handicapped childrit, within each
disability category, as defined in,thp definition -of ?handi-
capped children" in Reg. 300.5 of Subpart A; and

(3) The numbeeof those handicapped children within each
of the following age groups:

(i) Three-through five;
o (ii) Six through seventeen; and

(iii) Eighteen through twenty-one.
(b) A child must be counted as being in the age group

corresponding to his' or her age on the date of the count:
October 1 or February 1, as the case may be.

(c) The State educational agency may not report a child
under more than one disability, c

(d) If a handicapped child has one disability, the
State educatibnal agency shall report at child in accordance .
with the following procedure:

(1) A child who is lioth deaf and blind must be reported as
"deaf-blind." (

(2) A child who has more than one disability (other than a
deaf-blind child) must be reported as "multihaddicapped."
(20 U.S.C. 1411(a)(11111(a)(5XA)(ii); 1418(b))

I
a

; Reg. 300.752 Annual sport of children served
certification.

The State educational agency shall includein its report a
certification signed byan authorized official of the agency . ,
that the information provided is aq accurate and unalp mai -0
count of handicapped children receiving special. educatido
and related services on the dates in question. \
(20 U.S.C. 1411(a)(3); 1417(b))

"Reg. 300.753 Annual report of children served
Triteris for counting children:

() The State educational agencymay include handicapped
children in its-report who are enrolled in a school or program
which is operated or supported by a public agency, and which
Either.

a.

a

1 9.

"

REG. 00.753 11
a
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' (I) Provides them with both tpecial education and related
.rvices: or .

(2) Provides them only with special education if they do
not need related services to assist them in benefiting from
that special education. .

(h) The State educational agency .may not include handi-
capped children in its report who: e

( I) Are not enrolled in,,/ school or program operated or
supported by a public agency; .

(2) Are not provided 'special education that meets State
standards;

(3) Are not provided with a related service that they need to
assist them in benefiting from special education;

(4) Are counted by a State agency under Section 121 of the
Elementary and Secondary Education Act of 1965, as
amended; or

(5) Are receiving special education funded solely by the
Federal Government. However, the State maycount children
covered under Reg. 300.186(b) of Subpart B.

(20 U.S C. 141 l(a)(3): 1417(b))

Comment. 1. Under paragraph (a). the State may count handi-
capped children in a Head Start or other preschool program operated
or supported by a public agency if those children are provided
special education that meets State standards.

2 "Special ediication.- by statutory definition, must be at no
cost to parents As of September I. 1978, under the free appropriate
public education requirement, both specidl education and related
srovices must be at no cost to parents. I

There may be some situations, however, where a child receives
<oecial education from a public source at no cost, but whose parents

y for the basic or regular education. This child may be counted.
i he Office of education everts that there would only be limited
situations where special educ tion would be clearly separate from
regular education-geherall where speech therapy is the only
special education tred by the child. For example, the child

,'might be in a regular program in a parochial or other private school
but reliciving speech therapy in a program funded by the local
educational agency. Allowing these children to be counted will
provide incentixes (in addition to complying with the legal require-
ment in Section 613(a)(4)(A) of the Act regarding private schools)
to public agencies to provide services toChildren in private schools,
since funds are generated in part on the basis of the number of
children provided special education and related services. Agencies

, -

REG. 300.754

should understand, however, that where a handicapped child is
placed in or referred to a public or private school for educational
purposes, special education includes the entire educational program
provided to the child. In that case, parents may not be charged for
any part of the child's education.

A State may not count Indian children do or near reservations and
children on military facilities if it provides them no special educa-
ion. If a State or local educational agency is responsible for serving'

these children, and does provide them special education and related
services, they'may be counted.

Reg. 300.754 Annual report of children servedother
responsibilities of the State educational agency.

In addition to meeting the other requirements in this sub-
part, the State educational agency shall:

(a) Establish procedures to be used by local educational
agencies and other educational Institutions in counting the
number of handicapped. children receiving special education
and relafed services;

(b) Set dates by which those agencies and institutions must
report to he State educational agency to insure that the State
complies with Reg. 300.750(a);

(c) Obtain certification from each agency and .institution
That an unduplicated and accurate count has been made;

(d) Aggregate the data from the count obtained from each
agency and institution, and prepare the reports required under
this subpart; and

(e) Insure that documentation is maintained which enables
the State and the Commisiioner to audit the accuracy of the
count.

(20 U.S.C. 1411(aX3); 1417(b))'

Comment. States should note that the data required in the annual
report of children served are not to be transmitted to the Commis-
sioner in personally identifiable form. States are encouraged to

,collect these data in non-personally identifiable form.

[Appendix A. Analysis of Final Regulation, was removed from the
Code of Federal Regulations in 43 Fed. Reg. 57255 (Dec. 7, 1978).
The twit o( Appendix A is reproduced in Volume I, "Legislative
History: P.L. 94-142 and Regulations."]

[Regional ftesource Centers begins on page 102:501.]
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and decision.

0

to re: Case # 079-602

4

FINDINGS OF FACT, CONCLUSIONS

AND DECISION

This matter came on for open hearing oil October 12, 1979.

Petitioner, , was not present, but was represented by his

parents who were assisted byDavid C. Heartman,

Director of the Cerebral Palsy Center. Respondent Denver Public Schools

was represented by Theodore _White,, Director of Spe6i-al Education.

Testimony and documentary evidenCe we 6 received, additional documentary

evidence as requested by the Refiring Officer was received onctober 17,

1979, and the Hearing Officer pursuant to osent of the parties visited

Sabin Elementary Sdhool on October 25, 1979. Based upon the testimony
A

and documentary evidence received aqconsidered, and the visitation,

the Hearing Officer hereby. makes the folloWing findings of facts, conclusions,

JURISDICTION SAND ISSUES

Upon stipulation of the. parties, the Hearing Officer finds

that he has proper jurisdiction over the subject matterand theparties

puribant to Public Law 93-380 as amended by PublicLaw 94-142, the

Colorado Rules'For the Administration of the Handicapped Children's

Educational Act,. and Section 504 of the Rehabilitation Act\oi. 1973.

r
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a

It has been stipulated that is a handicapped child under

the appropriate definitiOns in said laws. The issue for determination

is the appropriate placement of in a program'of special

education. Respondent Denver! Public Schools asserts that its program

for mentally retarded and seriously handicapped at Sabin Elementary

School is a ,free appropriate public education which is provided at

public expense under public supervision and direction without charge,

meets the standards of the state educational agency,,and is provide'd

in conformity with an individualized education progra\ which meets

the requirements of law under PublicLaw 94-142. Petitioner

asserts that the individual education program is.unspecift,c,.

that recreation has not been'programmed and that the,educational program

offered is not in"the least ,restrictive environment as required by law.

Each Of these assertions of the Petitioner shall be discussed by the

Hearing Officer,

e

FACTS 4;

is a'six-year-old, severely mentally retarded,
o

hypotonic cerebral palsied hydrocephalic and,visually impaired individual.

He attended the SEED program at Sewell Rehabilitation Center and enrolled

in the United' Cerebral Palsy Center in'Sef)tember Of 1976. waS

0 .

placed at Sabin Elementary School of the Ddnver Public Schools in September.-
,

of 1978 and has continued. there to this date.

In January of 1978, the Denver Public` School's passed Resolution

2010' which commenced a process to expand direct services jo those

tk.

handicapped individuals who.were not being served by the Denver, Public
. :

Schools at the time. In February of 1978, the Dewier Public Schools by

F-2
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-Resolution 2016 established a panel to advise the School Board concerning

school-age children presently in commu nity-centered board rograms who

may be eligible for direct services within the public school system.

Parents with-children below the age of five (5) were appareotly,not

included in Resolution 2016's application. In August of 1978, Dr. James

O'Hara sent a letter to

them that the process of educational staffings had begun and that

was to be included irk that process. This letter was. retracted

by a letter of August 25, 1978, acknowledging the -error and,advising

'and erroneously advised

that was eligible to attend the public-school
.

.
.".

program starting August 30,
.

1978, and that should he continue to attend

the Cerebral Palsy Center School. there would be no financial support

given to that center from the Denver Public Schools. On October'17,

1978, wrote to the public schools expressing a desire to

appeal the decision concerning placement. Simultaneously, 0r. Mary E.

Franza, In tructional Consultant for the &river Public School's, wrote to

,advising them of their' right to appeal. Numerous

. communicatIons occurred thereafter, and several conferences were held

culminating In a decision by the Bqard of Education on April 17, 1979,
.

approving the recommendation of the 2016 committee., Subsequent appeal ,

to the State Department of Education was attempted by , and

the Matter was finally referred back to art impartial hearing held on

October 12, 1979. The Healing Officer finds that although there existed
,

a one-year delay from the time o f-initial request by fOr,
,

appeal and the time of impartial hearing, the delay was- not a willful

or malicious design of the Denver PublieSchools. The delay was

occasioned by change in policy and procedures attempting-io.implement
.
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Resolution 2010 of the Denver Board of Education to expand direct

services to those handicapped individuads not being served. The Hearing

Officer fines that the Denver Public Schools responded in timely fashion

to all communications from , and that the fruStretion
. <

of in affecting a timely appeal wp 'considerable,

but unpreventable. All procedural-defects which may have occurred were

waived by at the impartial hearing On October 12,

1979, and a decision on the'meriti was requested by both parties. The

'Denver Public Schools is reminded of the timelines required 1:&4Public
.16

Law,94-142, and such a delay as was occasioned in this case cannof again

occur.

DISCUSSION

1. The individualized education program. (Hereafter termed UP).

The Petitioner asserts that the IEP is incomplete, and by

reference refers the Hearing gficer to the Petitioner's Exhibits "3"

and "4" for comparison purposes. The Hearing Officer finds that a staffing

occurred October 9, 1978, at, which` , and representative§

of the Denver Public SChooli and United Cerebral 'Palsy Center were present.
.

IEP containing program recommendations, assessment summary, annual

goals and short-term objectives was drafted at that time. See Respondent's

'Exhibits "AA", "BB", and "EE". A revievi o)' program
N
occurred pecember 11,)

1978, (Respondent's Exhibit "EE" and " and a review of program occurred

March 19, 1979 (ResPondertt'sExhibit"BB" and "CC"). The Rearing Officer

find's that the IEP and subsequent reviews comply with the requireMents of

SOction 121a.,346 of the Rules and Regulations promulgated August 23, 1177,

. . .

by the Department of Health, Education and Welfare, Office of tducatiop-,

? ,t:
kk' ..

F:4

P

1;8

j



-

concerning Education of Handicapped Children and Implementation of Pa'rt

B of the Education of the Handicapped Act, hereafter referred to as'the

Federal Rules and Regulations. Specifically, the IEP includes a statement

of the child's present levels of educational performance, annual goals

including short-term instructional, objectives, specific special education.

and related services to be provided to the child, the extent to which

the child will be able to participate in reguldrprograms, projected

times for initiation of services and'antietpatedIduration Of the services,

and appropriate objective criteria and, eval=uation procedures and schedules

for determining on at least anannual basis whether the short-term

instructional objectives are being achieved. Aswill be noted hereafter,A4
.

the IEP is deficient in content in regard tOkthe extent of participation

in regular education programs (least restrictive environment) and
irk

recreation shall be considered later in the decision. The Hearing Officer

specifically finds that the burden of proof upon the Denver Public

Schools has been met, and-that with the exception as noted above, the

Petitioner's, assertion in this regard is without merit.

2. Recreation.

The Oearing Officer finds that free appropriate public education
4

means special education and related services. Related services has been

defined in .the Federal Rules and Regulati'ons in section 121a. 13(a)
4

to be supportive services as are required to assist a handicapped child

to benefit from special education, and includes recreation. In,sub-

paragraph (9) of said section, recreation is,further defined to include

asesSmOit of leisure function,therapeutic recreation services, recreation

programs in the schools and community agenciei and leiure,education.

The Hearing Officers has,received testimony from Mr. White that gthough-._
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- recreation has not been included in the IEPIlto date, the Denver Public

'Schools would consider recreation if appropriate. testified

that shecensidered recreation such as the water activities to be a form

.of physical therapy. The Hearing Officer finds, that the Denver Public

Schools have specifically considered the physical therapy needs of

and have structured a program to meet those needs adequately:

From the evidence before him, the .Hearing Officer cannot find that

recreation is required to assist to benefit from the special

education program, and therefore, cannot that the related service

'of recreation need be provided under the concept of "free appropriate

public education."

3. Least restrictive environment.

The Denver Public Schools asserts that has been .

placed in the least restrictive environment by virtue of placement in

Sabin Elementary School, a school having classes for both handicapped

1,Lid nonhandicapped individuals. for th titibner asserts

that least restrictive, environment include& contact with nonhandicapped

children, field:trips'into fhe public sector, lunch with nonhandicapped

children, and in general, a greater opportunity to intermix with the

nonhandicapped population. The Federal Rules and Regulations in

Section 121a. 550°(b) state in part thatfeach public agency shall'insure:

(1) That to the maximum extent appropriate, handicapped children;,

including children in public or private instituter6ns or other care

facilities; are educated with children who are not handicapped. It is

,

the finding of the Hearing Officer ,that the legal requirement of least

restrictive ernrii-bnment is not satisfied by merely placement of fhe
,

.

handicapped .child in a school which also educates nonhandicapped chi1ren.

0

F-6 200

. 4



The environment referred to in the law necessitates a specific6

investigation on a case-by-case basis as to whether or not the program

being provided establishes the requirement of maximum exstent of contact

with children who are not handicapped if appropriate. Respondent's,

,.Exhibit "BB" which states that least restrictive environment 1,"to be

determined and arranged as appropriate" is not. satisfactory in regard

to the extent of participation fin regular education programs (least ,

restr)ctive environment) for
. Mr.' White testified that, the

Denver Public Schools recognizes its obligation to have children learn

with other children of their ages who,arQ nonhandicapped and that in

fact, the junior and senior high-school handicapped students have been

transferred from Sabin Elementary School dio accomplish a greater interaction

with nonhandicapped children. The classroom teacher; Rosemary Volpe,

testified that during the last two (2).months, the only contact her class

had with nonhandicapped children occurred approximately once'every two (2)

weeks during recess. Further, Ms. Volpe testified that the amount of

interaction with nonhandicapped children is determined by her and has not

,been, a priority in consideration of others learning activities. The Hearing

Officer observed that the physical_p_lant at Sabin Elementary School

for the Handicapped is located in one wing of the school, and that the

c/!/' children who are handicapped enter and exit because of the architectural

accessibility at the end of that wing away ?om the classes for.nonhandicapped.

$

The Hearing Officer specifically finds that some interaction with nonhaddicapped

studeQts is appropriate for and that is not being.

'educated in the least restrictive environment by mere placement at Sabin1

ElementarySchool.

F-7
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CONCLUSION AND DECISION

The Hearing Officer specifically determines that the

the Denver Public Schbols for . is sufficient at law and that

the lack pf a recreation program is noii an kinfawful deficiency since it

is not required to meet the needs ofthe Petitioner. The Hearing Officer

further concludes that the program of does not meet the

requirement at law bf leaqt restrictive environment, In view of/the

fact hat is presently placed at Sabin Elementary, School,

it is the decision of the Hearing Officer that the Denver Public Schools

develop a written program at Sabin Elementary School for ) which

would include regular intkraction with-nonhandicapped children either

at the school or in the community. In the event Saidprogram is not

developed within sixty (60) days of the date of this decision, the'

Hearing Officer specifically finds that the Denver Public Schools will

not have met the rewirement of law pertaining' to least restrictive

environment as contained in the Federal Rules and Regulations. The

specific nature of said program shall be left to the discretiOn of the

educators and may .include activities such as regular interaction during

class time, recess, lunch, school assemblies, or other appropriate pikes.

DATED this // Cr day of , , 1979.

4

*-

By

Steven L. Zimmer
Hearing qfficer

F-8
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PENNY WILLIAMS, by and through HEARINGEXAMINER DECISION
her father, NORMAN B. WILLIAMS, P

)
Impartial Due Process

)Petitioner Hearing Held(

March'9-10, 1978
)vs.
)

Jordan School District
JORDAN SCHOOL DISTRICT, )

Office
)

9361 South 400 East"
)Respondent.
)

Sandy, Utah

)

For the petitoner:

Fol..the Respondent:

C

-DENNIS V. HASLAM,
Nelson, Hardin, Richards,
Leonard and Tate*
48 Post Office Place
Salt Lake City, Utah

RALPH HAWS
Director of Special
Programs

Jordan School District

DAN S. BUSMELL
LARRY WHITE
Kirton; McConkie, -Boyer
and Boyle

330 South Third East
Salt Lake City, Utah

Hearing Offices: DONALD F. KLINE

I
1579 Ellendale
LOgan,, Utah

If

,PETITIONER'S Deqlaration: l'ENNY WILLIAMS, by and through
her father, NORMAN B,.WILLIAMS, and Coilnsel of Record, DENNIS
V. HASLAM, 'request, ". . that Penny be provided a sign
language Anterpreter in 'her glasses" at the Terra Linda Ele-
mentary School in the Jordan School District. (Verbatim
Transcript, p. 13)

F-9
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P

RESPONDENT'S Declaration: Jordan School District, by and *.through RALPH HAWS, Direttor of Special Programs, andCounsel of. RecordDAN S,,BUSHOELL and-LARRY WHITE;' maintain,". 1 ."that'i,t is nat-',in the best 'interest of Petiny or -JOrdangSchool Disvict-tofovide an interpreter; and thatit (an interpreter)'inot
'necessary for a free and appro-priate public education under the4statute." grbatim'transcript,. p, 1.6.)'

. -

..._
,

. r
. i.

.1
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FINDINGS OF FACT

GeneralSsindings

Prior to, the hearing, a determination was made'by the

Hearing Examiner that the Jordan SChool District had complied

with all aspects of the required procedural safeguards. Full'

disclosure requirements were met by the exchange of written

eVidence and lists of witnesses at least five days prior

ss,A
ato the conuct of the hearing. Interrogatdries directed to

the Peti ner '(Verbatim Transcript (VT) p. 8 et. seq.)
kY4'"

further established that all aspects 9f the required pro-

pedural safeguards had been met.
. -

Counsel fo the Resporldent has entered for the benefit

of', the 'ecd.rd a Memorandum of Law contending no jurisdiction

in- this matter under Section 504 of the'Rehabilitation Act

of 103 and/orP.L. 94-142, the. Education of All Handiaptoed
0

Children Act 'of 1975. Counsel for the Petitiehar has entered

for the benefit of the record.a reply to the,MeMorandum of

Law submitted by Respondent under the date of March 3, 1978

at the time of the. Hearing. 4.2e., March 9; 1978.

Thd Hedring Examiner did not rule upon these, ispues at
4.,.,

. this time on the basis that,such matters should be left to
%

a Court of appropriate jurisdiction rather than become an
,

issue in an AdministYative Due Process Hearing.

vb.

F-11

205



Findings of Fact from Petitioner's Witnesses and Exhibits

The Examiner finds. the following facts based on `the

testimony and exhibits presented by the Petitioner.

1. Penny Williams, an 11 year'old female resides
4

at 8036 South 2280 Westin West Jordan, Utah with

h.er parents and attends the Terra Linda Elementary

, SchoOl in the Jordan School District.

4

a

2. Petitioner, PENNY WILLIAMS, has a younger female

sibling who attends the Murray Sctydol foz e Deaf.

3. PeEitioner's parents, NORMAN B. AND,KAREN WILLI S,
o

are deaf and/or profoundly hard of. hearing.

4. Petitioner, PENNY WILLIAMS, attended the Idaho0
School for the Deaf for a petiod of two (2). months.

5. Petit over, PENNY WILLIAMS, uses sign language as

her normal method of communication with . her family

. and learned sign language from other family

Members.

6. Penny Williams has a typical schedule of classes

for an elementary school child except for speech

therapy which she receives twice.we kly on Mondays.

and Wednesday from Miss Peggy Lee Tanner. Speech

therapy is provided for a total of fifty (

minutes per week.

7, Penny Williams uses the teleprinter machine to com-

municate with others via phone and is reasonably

proficient in the use of the equipment.

F - 1 2 9 u
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8. Penny Williams seems to be a very well adjusted

ele$en (11) year old girl who responded excep-
\

tionally well during direct examination and cross-

mination,

9. Penny Williams has been fitted with hearing aids

for both ears, complains that wearing both aids

causes her to be "nervous" and frequently wears

only one" of her two aids.

1Q. Penny Williams is a proficient speech reader.

(Confirmation of her lip readingspeach reading,

ability is found in testing recitested by the

Hearing Examiner. Penny was given the Utley Lip,

Reading test by Patty Galley and Susan Me il,

Jordan School District AudiOlogist.,,,on March 14,

1978. Results of this examination are entered into

'the record by the Examiner, March 21, 1978. Prior

agreement to furtilex examination for the benefit

,of\ the record was secured from Counsel-of Record

. for both the Petitioner and the Respondent'on

March10; 1978.)

11. Testing of lip reading ability was conducted on

March 14, 1978 using the Utley Lip 'Reading° test.

She responded correctly to 28 sentences out of 31

when a voiceless presentation was made and to 29

out of 31 sentences when a vOiced presentation was

made. Penny demonstrated a 60% spore for voiceless

F-13



presentation and 9470 score under waded presen-

tation. Lip reading skill for I:4)th presentatibng

was excellent.

12. Penny Williams hearing loss, confirmed by tests

administered February 28, 1978 and March 14,1978

indicate a bilateral profound heaiing loss through

1000 Hz and no response_at equipment limits for

(-,-7-2000 Hz through 8000 Hz. Penny is aware of speedh

sounds, although not necessarily able to understand
0

s iondee words, at 85 decibles unaided and at 35

decibles when aring a single aid--the left.

13. Social adjAtment of the subject is excellent and

thfte was no evidence presented to suggest that the
't

subject had any serious emotional problems beyond

\> the normal fru5prations of children of-the,same

ige and circumstance. 4
..,

.

14. Penny Williams has average to above average Intel;
.

. .

6

ligence based on standardized tests for the.deaf

and non-verbal portions of Revised Wechler Scale

of Intelligence, for Children. Tests adminlstered

November 21, 1971 (Leiter International Performance

Scale, 1948 Revision).by M. A. Nielson, Ph.D.,

indicate an I.Q. of 120. Tests administered March

14, 1978 )y Avid G. Weight, Ph%D. (Leiter Inter-

national Performance Scale and Block Design Sub-

scale of the Revised Weschler Intelligence Scale
.

F -14 ro n
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.for Childten) indicate an I,Q. of 87 and 100

respectively. (It should be noted that testing

conditions and circumstances frequently cause vari-
. #

`ation in I.Q. test results. Observation of the

Subject during the examination and cross-examin-

A

ation strongly suggest that the results of the

test administered by M. A. 'Nielson, Ph.D. in 1971

more-nearly reflect Penny-'s intellectual ability.)

F-15-
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Findings of Fact from Respondent's Witnesses and Exhibits

Thexaminer finds the following facts based on the

testimony 'mad exhibits presented by the Res'p'ondent:

o

1. That the Jordan School District identified, assessed,

and placed Penny Williams in the sixth grade of the

Terra Linda Elementary School and developed an

Individual Educational Program in accordance with

Utah State Board of Education, Rules and Regulations

for Programs for the Handicapped, Ad.7ted July 1,

1974; (revised 12-19-75), the AmMended Annual

Program'Plan for FY 1978 Under P.L. 94-142, Part B

Education for All Handicapped Children Act, Submitted

July 7, 1977 to the Bureau of Education for theti

Handicapped, U.S. Office of-Education, and specifi-f

calry under 'Section 612 (4) and appropriate sub-,

sections of P.L. 94-142, an extension and amendment

of,P.L. 93-380.

2. That in the development of the Individual Educational

Plan' for Penny Williams, -alternative placements were

considered.

3. That Penny Williams is currently functioning above

the composite average of her grade level and academic

.placement was based on extensive teacher observations,

and standardized test data.

4. That both the strengths and Weakness of.the subjeet

were taken into consideration in the development of

the Individual Educational Program.

4210
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3. That the subject,, Penny Williams, is functioning very

,adequately socially, emotionally, and in the areas

of adaptive behavior.

6. That the subject, Penny. Williams, has many speech

NO.

problems related to her profound hearing loss:

,1 7. That the speech therapy currently being provided is

' inadequate in relation to the speech problems

evident in the subject's 'speech.

8.4 ?That in the absence of amplification (use of properly

fitted hearing aid(s) there is a high probability

that the petitioner, Penny.Williams, hearing will

.deteriorate over time.

9. That suitable, proper or "approptiate" placement

was,determined on the basis of standardized test,

data, extensive teacher observation, achievement
<4' I

test. data, and speech and audiometric test data.

10. That an Individual Educational Prograpv_(tEP) was 41

developed and an Individual Implementation ProgranP

(IIP) was developed in behalf of Petitioner, Penny

Williams.,

11. That the ,Jordan School. Districe-placed the Petitioner,

Penny Williams, in a regular classroom consistent

with the mandate in P,L. 94-142 of "least restric-

tive environment" consistent with the needs of the

individual,

12. That optional placement of the Petitioner, Penny

Williams, in a more restrictive environment--the

if).
4.11-17



.,,

,

\

477

V

4

o

Murray SchRol for the Deaf--where sign language

interpreters and sign language is used as the

principal mmlhod of communication was left with the

parents. ,

13.. That the parents refused this option as suitable or

appropriate.
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DECISION AND ORDER

f

The Hearing Examiner has'reviewea the reports submitted

in evidence and heard the testimony and statements of the

witnesses preiented by, both the' Petitioner and Respondent.

As. a result of this examination-he finds no evidence that,

.the Respondent, JORDAN SCHOOL DISTRICT, or the eirtployees

thereof have'acted in'an arbitrary, 'capricious, or discrim-1
inatory manner.

The principal finding of the Hearing Examiner sustains

the declaration and plea of the Respondent, JORDAWSCHOOL

'DISTRICT. Further, it is the Hearing Examiner's finding
L.)

that a sign language interpreter for the Petitioner, PENNY

WILLIAMS, would-tend to -inhibit rather than enhance her

-ability to adapt to and function effectively within a

society of non-hearing impaired individuals at this time.

Rationale

The rationale for this finding is based upon, but not

limited to, the fact that profoundly hard,'of hearing indivi-

duals frequently abandon the use' of amplification in )the

absence' of a motivation to continue its us e. Providing a

sign language interpreter for dig Petition er, PENNY WILLIAMS,

at this time would indeed remove the motivation she has

for Using the amplification made possible through her

hearing,aid(s). Further, to abandon the consistent use

ofamplification creates the very high probability

(substantiated by the testimony of Mr..Rex S2'ett, VT, p.102)
--
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that
4-4

t 4 s hearing would in all probability

T'deter vs '

,
q

,

init. areover evidence entered for; It
-, 0';)- ..

the ben ..4*- -.):''- record at therequest of t-1- Hearing
.

_

Is

4.

4

-
4

Examiner,

both parties,

etoncurrence of Counsel of Record for

ows'that the Petitioner's sound'awateness

level dropsfrom 35 dB (decible0.when aided by amplifica-

tionio 85 dB Or greater in the-absenCee of amplification.

Petitioner's potential ability to learn to discriminate

between and among sounds, not only for better understanding

of speech but essential ,to improvement of speech, in the

absence of consistent use. of amplification is seriously

impaired,
,

With the full realization that this is an important
V

period of "petitioner's life in terms of her ability to

acqutre academid,knowlelge and skills--an ability that has

not been sdriously,imp4ired according to the evidence and

testimony presented during the he4ring--it is also an im-

portant period for learAing.sound discrimination as an

integral part of adequate speech and preservation of such

residual hearing as may be present.

It is the Hearing Examiner's finding that it is in. the
4-1

Petitioner's best interest to continue to furiction. in the

"least restrictive environment" which in this case is a

regular classroom of?non-hearil impaired peers and without

the 'assistance of a sign lanage interpreter.

The preponderance of the evidence sustains the conclu-

sion that' the Petitioner, PENNY WILLIAMS, is in an appropriate,

r-20- ,,r) A. 4
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suitable, and prOpEir educational placellient that is consis-

tenttent ndt only with her academic needs but also her need to

continue to function.effectively in a non-hearing impaired

society.'

A secondary'finding of the Hearing, Examiner in this

matter is that the Respondent, JORDAN'SCHOOL DISTRICT is

in noncompliance with the Rules 'and Regulations for Pro-

grafts for the Handicapped (Exhibit 15, Appendix B, p. 9).

The Rules and Regulations for Programs for the

Handicapped state:

C. When handicapped services are provided
by itinerant teachers, the minimum time
should be 1/1,hour per contact with pupil.

wago

Uncontested testimony (Vr, ,p. 39 and p.-79) indicates

that speech therapy is provided by the itinerant speech

teacher twice weekly-for twenty (20) to twenty-five= (25)

minutes rather than the pi-escribed.thirty (30) minutes per.

contact with the pupil. Further, the Hearing Examiner finds

that the Respondent," JORDA SCHOOL DISTRICT, ,is not, in

light of the multiple sound substitutions, omissions, and/

l's
distortions in Petitioner's speech, providing suitable or

0

appropriate education and training in the area of sound,

,--
-'dIscr,imination training and/or speech therapy.

a.,

Unfortunately] Petitioner . s prayer in this matter did'
.

.

not seek relief froMthe non-compliance with the State .

i

(
Board of Education Rules and Regulations for Programs for

r

F-21 /
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the Handicapped (oP.cit.). It is, therefore, not within the-
.

purview .of the Hearing Examiner to provide such relief:



v

.

It is within the purview of the Hearing Exaniner, howevei,

to advise tlhe State Superintendent of Public Instrucfion of

this non-compliance on the part of the- JORDAN SCHOOL DISTRICT

and to strongly recommend that the State Board of Educa'--

tion provide relief through appropriate administrative

avn-Cies available to them. Further, the Hearing Examiner

will recommend;

(1) That the JORDAN SCHOOL DISTRICT provide

compensatory time to the extent feasible;

(2) That the JORDANSCHOOL DISTRICT increase'

the frequency of speech ther.apy to not

less,than three (3)' days per week for a

minimum of 1/2 hour per contact with the

Petitioner;

(3) That the JORDAN'SCHOOL DISTRICT amend the

Individual Education Program for Petitioner,',

4c PENNY WILLIAMS, stating realistic long. term

and short term goals as a basis for assess-
.

ing the effectiveness of the program offered.

By copy-eS--this decision of the Hearing Examiner the

State Superintendeht of Public Instruction shall be so

\, This decision and orier shall be binding on all

parties to this hearing and shall be implemented without

delay."
4t-
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'Either party involved in this matter may appeal this

decision to the State Board of Education for administra-

tive review. Either party involved in this matter may

further appeal this decision to a court of appropriate

jurisdiction,

Date:

O

1&

1'
bona1 d .dine,, Ph D.
Hearing Examiner

r

4

.r)1-
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)

)

)

Respondent .

)

)

)

, by and through
) HEARING EXAMINER'S DECISION AND .. his parents,

/
) ORDERA

)

) Impartial Due Proc'ess, HearingPetitioner
) Held. June 51980
)

.. )

vs
)

0

Multipurpose -Room of the Primar:y
Building,

,

For Petitioner:

r.
,

For Respondent:

Hearing Officer:

a a.

=

.

k

o

...,,

I)
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PETITIONER'S Declaration:
, by and through his parents,

and Counsel of Record,
request, . . that a due process hearing determine why
should not receive free, door-to-dOor, supervised transportation on a weekly -
basis in accordance with requests made 'during Individual EducationalProgr'am
(I.E.P.) meetings with the Utah Schools for the Deaf and the Blind pursuant
to the Education for All Handicapped Children Act, 20 U.S.C., &1401 et seq.
and 45 C.F.R..8,121a.302. (Letter. of May 23, 1980 and Verbatim- Transcript, p.
11).

I

RESPONDENT'S Declaration:
, by and

through , Specialist in Special Education;
.

,Superintendent; and , Assistant Attorney General for the State
of Utah maintain,. . .the .,

' are
providing and

, is receiving an appropriate education.
Respondent states the ,

, came to the
at his parent's request knowing what the transportation

was, in November, 1978. . .We think we have made every effort to find an
4 appropriate resolution of this issue and finally we think that

transportation, as related service should be decided.on case by case basis on
demonstrated need (Verbatim Transcript, pgs. 12 and 13).

ti

"\
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FINDINGS OF FACT

General Findings

At the initiation of the hearing, the Hearing Examiner determined that

the were in substantial compliance

with all aspects of the required procedural safeguards. Full disclosure

requirements were met. by the exchange of written evidence and lists of

witnesses at least five days prior to the conduct of the hearing. Both

Petitioner and Respondent stipulated to this finding (Verbatim Transctipt

(VT) p. 8). Interrogatories directed to Petitioner (VT p. 9 et seq:) further

established that all aspects of the required procedural safeguards had been

met.

Findings of Fact from Petitioner's Witnesses and Evidentiary Materials
.

The Heating Examiner finds the following 'facts' based on the testimony

, and evidentiary materials presented:

1. , a 14 year old male resides at

tp.ah Ch his natural father and stepmother,.

and

2. . has attended the

during all or pirt of the 1918-79 school year and during

4 the 1979-80 school year.

3. voluntarily enrolled their son

in the
Even though

Petitioner was placed voluntarily by his parents, 'the placement was

not 'a unilateral decision y . Rather,

placement was one of three alternatives suggeSted by the school

district in which the reside.



vv

-, 4. That an .individual Education Program was developed for the 1979-80

school year by the and that

participated in the development of

IEP on or about October 24, 1979.

5. The IEP developed for on or aboUt October 24,

1979 contair an entry 'showing that it was anticipatd that.

would. have weekly, interaction with his parents (PetjtionW.6,

Exhibit 8).

6. The IEP was signed by and represent.atiat of the

on or about February 6,

1980. f,

7. was certified as ,a deaf- lind student.

(Petitioner's Exhibit C). Respondent stipulated that the

certificate was authentic. Further, the classification_ of

Petitioner was not at' issue at this hearing.'

8. Weekend transportation for and for other

students of the schools was arranged by representatives of the

. These arrangements included

several modes of transportation inclOding the Utah,Transit Authority

buse's and a carrier identified as Servi-Car.

Weekend transportation was provided between the School and one or

4
more locations in Salt Lake City, Utah, for

F-27



10. The costs oT transporting Petitioner from one. or more of the

locations in Salt Lake City, lit at served as a terminus for the

buses and Petitioner's home wa sorbed by Petitioner's parents;

except that-Petitioner's parents were (or will be) reimbursed by the

for six (6) round trips

during the school year. The 'reimbursement was (or will be) made on

th'e basis of sixteen cents (164) per mile and applied to the

distance from Petitioner's home to the School

11 ,
is not capable Of tr vel by public

transportation systems without supervision t this point in his--/

evelopment.

Findings of Fact from Respondent's Witnesses and Evidentiari Materials

The Hearing Examiner finds the following facts baied on the testimony

and evidentiary materials presented by Respondent at the time of the

hearing. '

1.

e

weKe (or will be), reimbursed for

Petitioner's transportation at 'the rate of sixteen cents (164rper

mile with the rate being applied to the distance from Petitioner's

home to the School' . Six (6) round trip's were (or will
r

be)'paid for by the State.

That the State Board.\ Of .Education, under whose aegis the

operate, has a policy regarding

transportation and the reimburseriient thereof that needs

cation (Respondent'sExhibit A, p. 29 et seq.).
.4

3. An Individual
4,

Education Program -bEP) is a 'written document

esablishihg longand.-short term goals and/or objectWes. for-,the

education oi'ma handiCapped child. The IEP is required under Public

Law44-14 (Education for All Handicapped Children Act). Public

F-28 'I 06,4,2
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/

Law 94-142 requires participatory decision making on thespart of the

child's parents and the educational agency providing the education

and related services. The IEP is valid only When it has been signed

4W
by, the child's parents or guardians and appropriate representatives

of the educational agency (VT p. 108).

4. An appropriate IEP had been developed for on or

about October 24, 1979 but was not signed by, the. parent until

February 6, "1580.

5. -Related services mean transportation and such developmental,

corrective, and other support services as are required to assist a

,handicapped child benefit from special education (45 C.F.R. 121a.13;

See also, VT p. 109).

6. Related services to be provided must be an intregal part of the IEP

if such services'are to provided At no cost to the parent (VT p. 109

et seq.; See also, C.F.R. 121a.4).

4
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.e DECISION AND ORDER

The hearing Examiner has examined and reviewed the testimony and all

evidenciary materials presented by both Petitioner and Respondent

at the time of the Due Process Hearing held in behalf of

on Thursday, June 5% 1980.

As a resi of this examination and review, the Hearing Examiner has

determined that prayer of Petitioner involves:

(1) A determination of whether or not was placed at the

by the unilateral action of his

parents and the extent.to which a local education agency--the primary source

of education.for handicapped children in Utah--participated in the placement

decision.. ,(2) A determination regarding the frequency of the transportation

to be provided a student enrolled in a residential facility, ,(3) a

determination regarding the safety of the transportation being provided and.

(4) .a determination regarding the cost,if any, that Petitioner's pai-ents

4
should be expected to bear.

-
Decision Related to Issue Identified as (1) Above

It is :Hearing Examiner's finding thathe parents of

went to the Jordan Schoo.1 District at some unspecified date in September,

1978. At that time. 's strengths and limitations were assessed and

annual goals were established by the Jordan School District and .'s

father, (pgs. 1-2 of Petitioner's Exhibit A). Hearing

Examiner also. finds that' a "Parent Permissign for Placement" form listed

three alternatives for placement, one of which was the " School for the-
, ,

,o

Deaf".

The'Parent Permission for Placement form was not signed by Petitioner's

parents. -Heating Examiner finds that _voluntary placement was made by

.1 ,

F-3Q el
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Petitioner's parents (VT p. 40 et seq.)'. Hearing Examiner also finds that

the placement was not a unilaterial action on the part of 's

parents. Rather, Petitioner's parents appropriately solicited the assistance

of a local education. -agency (Jordon School District)" in making a .

determination regarding the placement of their son,

Had Petitioner's parents made a unilaterial decision without regard to

the adequacy of services offered by their local school district, the

placement could be construed-,as -a 'private placement' of

the fact that the school in which was placed,(the

) is a largely state-funded and operated institution. Had such been

the case, 121a.450 - 121a.460 could bear significantly on this decision.

n

despite

. Hearing Examiner's finding that the placement was voluntary but nqt a

unilaterial decision renders this a moot issue.

Decision and Order Related to Issue Identified as (2) Above

It is the Hearing Examiner's finding and order that prayer'of Petitioner

for weekly transportation be granted.

Rationale

The rationale for this finding and order is based upon the fact that the

Individual Education Program develbped by .the
i ,

and Petitioner's father,
, on or about October.,

11,

24, 1979 clearly indicates interactions between Petitioner and his family on

a weekly basis was anticipated. The IEP developed on the above referenced

(lath clearly specifies that lif
's parents will continue using

Over-correction procedures for specific inappropriate behaviors." And,, under

the same subheading on the IEP identified as :'Nome" it states, "1 's'

parents will continue use of weekly notebook to exiiedite'cOmmunication."

111

(P,etitioner's Exhibit. B, one of several pages identified as "page 21:

F-31
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it might be argu'ed that the word "Parent" was used in a generic
4

4
sense and could apply to "dormatory parent(s)" or'"Arrogate OrentN (s)" as

well as the natural parent or step-parent, the Hearing Examiner would findA

suek an argument, totally unpersuAiye, The Hearing Examiner's opinion in

dlis matter is based on the fact that na reference was made to any pirent

other than the natural parent or step-parent during the course of the

hear;ing. While employees of the

function as surrogate parents of children under their care it is

inconceivable that anything other than the natural parent or step-parent was

intended ,when the October 24, 1979. IEP for was

written.

A further rationale for this finding and order is based on the use of

the word "weekly" in the IEP developed for Petitioner on or about October 24,

1979. By definition the word "weekly" means something computed or determined

by the week; a weekly room rent, for example. And, a week by definition is a

period of seven successive days, usually understood as beginning on Sunday

and ending with Saturday. It is impossible 'for the Hearing Examiner to

imagine that any other interpretation was intendk or possible.

It ,should be rioted thAt'Respondent's witness, Dr. Ben Bruse, Compliance
41/4

Officer for P.L. 94-142 for the State of Utah, responded in the affirmative

when asked if this statement in the IEP intended or suggested that weekly

contact with" parents was anticipated in order to

implement the IEP (.VT p. 25=126).
4

Finally,, the question at,issue revolves around the appropriateness of

the number of transportation arrangements' t at should be provided as ,a

"related service" for residential student. Neither the statute nor

regulations set an absolute minimum number of 'trips home When a child is.

placed in a "residential facility. It is the Hearing Examiner's-Opinion that'I
F-32
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students pled, in a residential facility for educatiohal' purposes should have

transportation provided at the beginning of the school term and for scheduled
*,

school -holidays, recesses and the end of the schdol year as a minimum.

However, State policy should at least permit case y-case determination when a

handicapped child needs more home contact. Any arbitrary limitation not

subject to the individual education program developed for
)
a specific

child Would be inconsistent with Part B*of,Publ Law 94-142 as this part

relates to.'providing a free appropriate pp lc education in the least

restrictive environment

Decision and Order Relatedto Issue Identified as( 3) Above

It is the Hearing Examiner's finding and ordei- that supervised

door-to-door transportation be provided.

Rationale

Convincing testimony at Hearing established that Petitioner's safety was

in jeopardy on one or more occasions during the past school year while being

transported from the School tb downtown Salt Lake City, Utah (VT

p. 74). Testimohy established that gOt off the bus while

his sister went to the back of the bus to get 's suitcase. Witness

testified that she ". . . grabbed a hold of his arm and he lurched away from

me and went around the .bus and right into the middle of Fourth South. He

would have been hit by a car ifthe light hadn.'t been red because he was out

in- the middle of the road before we caught him."

While it is not possible to conjecture about the reason Petitioner ran

into the middle of the street, it is established by testimony that

, a certified deaf-blind student, was being transported in a vehicle that

did not comply with Title 41, Article 13, Se Lion 41-6-100.10 of the School

Laws of the' State of Utah, 1978. This section eads, in part as follows:

r-
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(1) every school bus, when operated for the
transportation of school pupils shall bear upon the front
and rear ther'eof a plinly visible sign containing the
words "school bus" in letters no less than eight inches
in height, which shall be remove or covered when the
vehicle is not in de for' _the tra sportation of school
pupils. every school bus when erated for the 4.

transportation of school children shall be equipped 4ith
alternating flashing red lightssignals visible from the
front and rear of 'a type to /6e approved and mounted as
pre-scribe& by the department.-

This language in the statute clearly suggests that vehicles may be used

for purposes other than the transportation of school pupils: Hearing Examiner

can only conjecture what the courts might hold 'regarding the use of a vehicle

alleged Ito be operating as a convenience to parents and not owned.and operated

by the school for the transportation of. school pupils. It seems clear,

howe er: th'at a plainly,4isible sign containing the words "school bus" is to

be di played, durin those times when a public vehicle, is being used on .a

regul basis, whether daily or weekly, for the transportation of school

,pupils Uncontested testimony .at hearing established--the fact that the vehicle

(apparently the SeriiiCar Van) used f the transportation of Petitioner was

not equipped with the required or alternating flash g red lights as

required by law. Uncontested testimony also established that on at least one

. , .

°occasion Petitioner darted from -the% vehicle and ran into° a .normally, busy
// -

.
,.

street where he might have been struck by oncoming traffic if the stop light

at the intersection h4d not been red: .

.
.

It is assumed by the Hearing Exam44iner that the purpose-of the altehating

flashing red light signals serves as a stop light for traffic approaching from_--

eithei4 direction much the same-way,a stop lght regulates traffic at a busy

intersection.-

I
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Hearing Examiner is aware. tof the testimony (VT p. '87-88-96) that

transportation was arranged in beha f of the parents and did involve the

Schools. In light of the following facts:( (1) that. the Performance Auditbr

states that the S-choott--"contract" (Respondent's Exhibit A, p. 23) for the

transportation of day students, (2) testimony presented at hearing kndicates

that the busihess office of the School sold ticketS' for the buses. (VT p.

(3) parents mode their checks' payable to the (VT p.

78), (4) the transportation specialist arranged for. a lther to supervise the

loading and unloading of the, buses 'VT p. 72) an) (5) an aid was rovided from

time to time when UTA buses were used for the transportati n of pupils from
F

the Ogden campus to a terminus in downtown Salt Lake City, the assertion that

the School's were not involved in the transport of children and that theserarrangements were done solely as a convenience to the parents is total y

unconvincing.

411 Hearing Examiner is a4

411-s

a:

cf,

question asked by Counsel for

Respondent of one of Petition switnesses designed to establish that

could have run into a residential street as

easily 'as het ran into a downtown street in Salt vLake 'City- while he was

deboarding,from the bus (VT p. 71-72). estion served to confirm in the

mind of the Hearing Examiner the need for ade ate supervision of Petitioner \\

when being transported from one place to any other place.

It must be recognized that all children tend to be unaware of the hazards.

presented by motor vehicles and that even those children who are advanced for

their' chronological ages are easily distracted and _Sometimes forget the

eminent, d4ngers'of motor vehicl,es. -It is all the more impOrtant, therefore,

to reco nize that handicapped children.,- especially deaf-blind children, are

articularly susceptible to such hazards.

F-35
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Finally, Hearing Examiner is well aware of Respondent's Exhibit A wherein

the use of public transportation is advocated by the Performance Auditor for

students of both Schools "who are capable" (Emphasis added) of being trans-

ported to and from school by Itch conveyance. Hearing Examiner applauds this

recommendation for students "who are capable% Such students should be taught

to usippublictransportation systems. as a part of their mobility training and

to assist them in becoming as independent as possible. Absent testirfiony that

Petitioner has reached a point in his development making him capable of using

public transportation systems, Hearing Examiner finds that supervised

, transportation must be provides at the present time.

Hearing Examiner is also aware of the absence of any goals or objectives
I

regarding mobility in the October 24; ,I979, IEP- developed for Petitioner.

Absent any evidence or testimony that Petitioner is or is not in need of such

training, Hearing Examiner must rely on the evideace that

is a- certified deaf-blind student, functioning at minimum levels of

development for his age and, therefore, in need of supervision whenever he is

in an unfamiliar environment .(Petitioner's Exhibit B; See also Petitioner's

Exhibit A). .1

4t

Decision and Order Related to Issue Identified as (4) Above

It is the Hearing EA.amlner's finding and order that transportation be

provided at no cost to the parents.

Rationale

Hearing Examiner, relying on'45 C)F.R.'121a.4 wherein a free appropriate

public education, is defined, arders that transportation for

be provided at no cost to the parents.

The definition referenced above states:

. . _special education and 'related services: . . '(a)

are provided at public expense under public supervision
and, direction and without charge. (b) Meets the

standards of the State education agenc including the

requirements of this part, (c) inclu s preschool,
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elementary school, or secondary school education in
the State involved, and (d) Are provided in conformity
with an individualized education program which meets the
requirements under 121a.340-121a.349. Subpart C. (20
U.S.C. 1401(18)).

-'Summary of Findings anOrders

The Hearing Examiner finds in favor of Petitioner on each of the ,matters

at ,issue and grants petitioner's prayer that shall

receive free, door-to-doqr, supervised transportation on a -weekly 'basis in

accordance with the Individual Education Program developed by the

and Petitioner's father,

on or about October 24, 1979.

It is noted that this order is not retroactive. Because of Petitioner's

agreement to postponments of the Due Process Hearing pending proiongeOF

negotiotions with Respondent, any expenses incurred during-this time rests
46

with Petitioner.

Further, it is the Hearing 'ExaMiner's order that' the parents of

Petitio e r., shall respond as any normal parent to' having children at home

regularly or on a limited weekend basis.- That is, transportation provided on

a weekly basis is not to be construed as transportation "on demand".

will be transported frqm the ,

week 57 during the school year and his parents,

will be expected to acomddate the needs of Petitioner 'as other parent

acOMOdate the needs pf their children,

Petitidner's prayer in this matter did not include A request for relief

from a specific type or hies of transportation currently Pkivitrtd or to be

provided under this order. Neithdr did Petitioners prayer see judgment

regarding the gener41 or specific qualifications of those who supervise the,

transportation to be provided.

F-37
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It is not within the purview of the Hearing Examiner, therefore,,to rule

on these matters. It is within the purview of the Hearing Examiner, however,

to advise. the State Superintendent of Public Instruction of the need to

establish policy regarding these matters (if such policies do not now exist)

and to recommend that the State Board of Education act with all prudent haste

in establishing such policies.
$

By copy of this decision the State Superintendent of Public InStruction
t-

shall be so advised.

Thi decision and order shall be binding on all parties to this hearing

(
and shall be implemented without delay.

Either party involved in this matter mayliappeal this deciiion to the

State Board of Education for administrative review. Either party.involved in

this-.matter may further appeal this decision to a court of appropriate'

jurisdiction.

Dated this 18th day of
June, 1980.

F-38
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WRITING THE DECISION

Decision writing is a unillk specific, and difficult task for most

.'non-lawyers. The language of the ldW is frequently unfamiliar and the use of

litigation that has come down from the courts in helping estab3iSh precedent .

is based on specific (individual) cases and may or maynot ftrallel,the spe-

cific case of concern to the hearing officer. Precedent in the law is estab-

lished through landmark cases such as PARC, 1
Mills,

2
and Lebank y. Spears. 3

These cases were class action matters and involved broad categories of handi-

capped childreh and hinged on constitutional as well as statutory rights.

Other cases involving a sirtle individual have lesser impact in establishing

precedent in the law.

-Cases involving a single individual hinge on the specific facts that may

be unique to that particular case and, therefore, should be used with caution

when applying the:case to one before the due process hearing tribunal. In

nearly every instance inductive 'reasoning (reasoning that depends upon thinking

from the specific to'the general) is required when applying an individual case

to br-vader legal issues..

.One technique that may prove helpful to the due process hearing officer

is to look at similar cask and chart the fact of each case together with the

--facts of the case to bedecided. . The chart could look something like the line

below.

FACTS:

(based

on obvi-
ous and
expert.

testi-
mony)

Case A Case B Case C Case fl

Age of child Age of'chlla

Handicapping' Handicapping
condition condition

Evaluation Evaluation etc.

Placement Pl acenjent 4 etc:

etc' My case: Age of child

etc: HandicIpping condition

Expert Expe

testimony test

t
mony

G71-

Evaluation/Nondiscriminatory

ppropriate placement

.etc;-: Facts-established by the
'obvious, stipulation,

and/or expert testimony.

Or)
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When cases can be grouped.to provide many similarities, a generalization

may be drawn. 'This is the usual method of building a body of case law

'from highly individualized cases containing unique facts. The model

suggested above will, of course, have many different entries in each

column. There may alto be many similarities. This is the point at which

judiciary descretion (hearing officer) judgment and skill are required.'

Remember, there is no %ubstitute for, common sense. In the Willowbrook

deinstitutionalization decisiorkthe court failed to consider that children

with highly contagiou hepatitis B were to be placed in an environment

with many other children who were susceptible if exposed a the disease.

As'a result, many of the children from the Willowbrook School were

necessarily returned to a residential environment where they could be

treated and other children would not be exposed to the disease. While

this is an unusual circumstance, the hearing officer is well advised

to becoMe as familiar, with as many of the facts in a particular case as

possible before making h s/her decision. Hearing qfficers will not

be called upon to make decisions and,issue orders in class action matters.

Their decisions may, however, carry considerable weight-with residents

within a school district and/ltbroider community, e.g., the deaf community,.'.

the associations for the ventallyhretarded, etc.

In writing yo decisions,, remember to write to the point. Write in

00

gOod, clear English. Don't overwrite! One of the most frequent mistakes

among those who are not completely familiar with a specific discipline

(the law) is to.overwrite. Be precise, be clear, be brief.

See Appendix F for some examples of decisions written by experienced

hearing officers.
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Pre-Hearing Conference

.

Experienced due process hearing officers strongly recommend a

pre-hearing conference. The purpose of the conference j5 to clarify

procedural matters and to specify the issues that will be heard. The

hearing officer should not discuss tMe merits of ,the,cate. The hearing

officer should not become involved in attempts to mediate differences\

between petitioner and respondent. The hearing officer should not offer

advice to either party: The pre-hearing conference must be heldHn the'

presence of the principle parties concerned. Discussion with either

1r" .

party separately could result in an ex parte*.(of one `part; on one side) ,

relationship.

In conducting a pre-hearing. conference., the hearing officer may

want to have.a verbatim recording of the proceedings. PM the absence

oof a verbatim recording, the hearing officer must keep extensive, complete,

and accurate notes in order to provide a record and to avoid any subsequent

misunderstanding.

Immediately after the pre hearing conference, the hearing officer

,gtould make the.conference amatter of record by writing all parties

concerned. The written record should contain: (1) Clarification on any

procedural points that may have been discussed, and (2) A specific statement

of the issues to be resolved at the hearing. While.the time, place, and

other physical arrangements for the hearing should have been settled prior

to the pre-hearinglconference, the hearing officer is well Advised to

restate these details in the correspondence to all parties concerned.

If the issues to be resolved are bitterly contested by the,parties

involved, the hearing officer may want, to issue a pre-hearing order. A

sample of a pre-hearing order is found below.

.H-1 r)0-/



HEARING OFFICER
.

*Logan, Utah 84321

L

IN THE GRANITE SCHOOL DISTRICT

SALT LAKE COUNTY, STATE OF UTAH .ek" ' r

1, by and through his

parents,
and tounsel of Record, MR. JOHN E.B.

MYERS

PETITIONERS

. -vs-

GRANITE SCHOOL DISTRICT, Counsel of
Record, MR. BYRON FISHER

RESPONDENT

HEARING EXAMINER'S

PRE-HEARING ORDER

On Wednesday, 29 April, 1981 Hearing Examiner held a pre-hearing conference

with counsel of record for Petitioner and Respondent. The letter from Cou e1

4

of Record for Petitioner, MR. JOHN E.B. MYERS, under the date of 24 April,

1981 articulating the' issues which he proposed far the forthcoming hearing

on 7 May,-19811 served as an agenda for the pre-hearing conference, A copy

of the letter containing Hearing Examiner's pencil notation made during the

6 .
pre-hearing conference will be entered for benefit of the record at the forth-

coming hearing:

As a result pf the pre-hearing conference, Hearing Examiner ruled that

the following issues, and no others, will be heard at the hearing scheduled

for 7 May , 1981. The issues to be heard are:

1. Have circumstances surrounding the placement of subject

clanged sufficiently to justify a modification

or-change in Hearing Examiner's Decision and Order of 5 January,

H-2

233



'Hearin/ Examiner's Pre-Hearing,Order
/,In Re:

Page 2 of & pages

1

.

2. Is the' appropriate educational placement of subject, .

', a year round, twenty-four hour residential placement?

3. Would removal of subject,

temporary placement at the

injurious to him?

{searing Examineet rationale for dismissal of issues proposed
Petitioners Counsel of Record under the Date of 24 Aptil, 1981.

I, from his authorized

School be

Issue identified as 1 in document referenced above:"

Respondent's Counsel (5f, Record indicated a willingness

to stipulate'that.subject,
,

t.

!, was physically

present at the , iScilool .oni
4

March,
,..

191 when t.viseedtheir
p 1.

,94-142 compliaint ,

on the Granite School' District.

Issue identified as 2,in-document referenced above:

Subject was and is at the

f,

'School by prior agreement between
t .c.

and.the Granite School District.

(

:present.
..

,

educatiooal placementifts.approved by Hearing Examiner

as a temporary placement pending the availability of

"beck and space at the 'Treatment
.

and Education Center . (See correspondence between

Joyce:C. Barnes, Director of Special Education, and Hearing

Examiner under the dates of 28 January, 1981 and 4.februarY,

its,1981 respectively. Both documents will be entered as exhibits

for benefit of the record by Hearing Examiner at'the forth-

coming heNoing.) .
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Hearing Examiner's Pre-Hearing Order
In Re:

Page 3 of 6 pages

Iisue identified as 3 in document referenced' above:.

Subject's.". . .educational placement within the meaning of '

the Education for All Handicapped Children Act from and after

his first enrollment at School. . . " has a

clearly established history and is tralceable in the verbatim

transcript of the hearing held on 15-16 December, 1980 and sub-.

a

ad

'1

sequent documents, all of which will bd entered for benefit

of the record at%the forthcoming hearing.

Issue.identified as 4 in document referenced above:
6

Hearing Examiner has ruled that this issue shall be heard

. at the forthcoming hearing.4 .

Issue identified as 5 in document referenced above:
.

The question of whether or not the Granite School DisCrict*.

has a twenty-four hour residential placemprit that is appro-

to. ;needs ,is clearly evident in Hearing

Examiner's Deci*sion and Order of 5 January, 1981 b ordering

*placement at or similaresiderrial'facility.

If the question is intended to establi'sh that .a tweqty-four

houi- residential facility is available and'operatim under

the direct aegis of the Granite School' District thg answer
.

is in the.ndbative. However, the Edu(atio'n for All Handi-

capped ChildrenAct and the rules and regulations promolgated

.thereunder clearly.establish that irthe local educatiorf
:v

agency does not have apprbpiate educationtl programs ind/or.

facilities aftilable it is obligated to contract for._

appropriate educational programs and related services in the
,

least restrictive environment. ResPondent,'Granite\$chool

H-4 6240 .
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, In Re:
. Page 4 of 6 pages

t
4.

. ,

District,(has made every effort to carry out, this mandate

and has established a clear and convincing history of this

effortin the case of subject,

Examiner's Decision and Order of 5 Jarivary, 1981 S es-

pondence between Granite School District and Hear.ir E a miner

referenced under Issue"identified as 3 above.)

(See Hearing

rJ

Issue identified as 6 i,n document referdwd abover

See Hearing Examiher's Decision.and Order of 5 January,

1981 indicating that should no

clased institution. Hearing Examiner views the
AO

School as more restrictive than
%.

tjal facilities where the public schools are used for educa-

placed in a

or other residen--

tional purposes.
.1

Issue identified as-47 in document referenced above:

Hearing Examiner views this issue as a repetition of issue 4.

Heari g Ex miner has, thefefore,combined issues 4 and 7 and rued
9.

that this issue shall be heard at the forthcoming hearing.

' f.

-

Issue identifte&.as 8 in document ref renced-abovd:,

Hearing Examiner has instructed Cotinsel of Record for both

Petitioner and'Respondent to issue Memoranda of Law regarding

this issue. There is no need to put on evidence or' hear

testimony related to this ue sinceHearing Examiner has

previously ordered that set,
, shall be

placed..in a twenty-four hour residential fatility at no cost

to subject or his parents. Memoranda of, Law are, now

quested in light of case law and rulings.that have come down

from other Due Process Hearings a d Courts throughout the

countrythat shokkld be plpful to Hearing Examiner in arriving

4
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Hearing Examiner's Pre-Hearing Order

In Re: t
Page 5 of 6 pages

r

<de

at a decision and order related to this issue set for hearing

on 7.May, 1981. Counsel for both' Petitioner and Respondent

shall submit Memoranda of Law on this issue within ten (10)

working days subsequent to 'the forthcoming hearing.
, -

Issue identifieds.9,in documerit referenced above:

-Hearing Examiner is of the opinion that due to the time

between subject's currett placement at thv

.
School and the original Decision anOrder of 5

o

January 1981,-the'matter.is wuthy of consideration at'

'the forthcoming hearihg.

. .Hearing Examiner enunciated at the pre-hearing conference that he had

,no inclination to change or modify his order issued under the date of 5 January,

,198,1 without ampler reason., Further, Hearing Examiner has determined that this

Ca-new hearing,: Rather, .4't is an 'extension of the hearing held 15-16

V t

Dedembe -Whesi viewed ass an extension, Hearing,Examiner is of the opinion

that Pet tioner has assume0,4 substantial burdensof proof and must put on evidence

and test mony.to,establl$sh 'the, need and justification for Hearing Examiner

to amend, or'.otherwise
1
dhartge, his Decision and OrisIer of 5 Janaury, 1981 which

was unanimously uphetok by 'a State level review ,panel 'thereby exhausting the

administrative remedies available under the Edvation for All Handicapped Children

Act making it possible for PetitionWr to carry the matter directly to a court
.

of appropriate jurisdictiVf, As noted In Hearing Examiner's response to Petitioner's

Motion, for Disqualification oh,23 April, 1'981, "HeaAng Examiner's agreement

to hear the matter now pending comes solely as a result of Respondent's request

that a hearing be held thereby suggeSting justi'fic'ation that, new evidence and

new testimony are (now).appropriate."
f

It should be notedthat Hearing Examiner will ensure entry for benefit

of the Record PetitioneP's Motion for Disqualification as well as Hearing Examiner's

't ,
. -

Response. 2.12

.0.



In Re:

Page 6 of 6 pages

r

'Heahing Examiner: will also enter fizr benefit' of the Record the 1erbatim

transcript---olltre-iitaring held 15-16 December, 1980 together with all evidentiary

materials contained therein,

N.

4
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4111
..JURISDICTION OF DUE PROCESS HEARING OFFICERS

I

Hearing officers 'always face the problems of knowing those'issues

over which they have jurisdiction. I itvithin the 'jurisdiction of a

. due process hearing officer to award damages? "If-in the course of

conducting a due proCess hearing he/she comes ipon issues that have not

been specified in a petitioner's prayer, tan he rule on these issues? \__/

Can a due process hearing offiCer use the hearing as a platform to enable

a school district to accomplish' some needed reform V3 benefit handicapped

children? Remembering that P.L. 94-142 is designed not only to guarantee

`a Nee appropriate public education, nondiscHminatori evaluation,

procedural due process, and parental participatory decision' making
,a4s

but also as a vehicle for the schools to ensure that handicapped students

. receive individualized educational programs and related services, what

are the limit of the hearing officer?
,

4

Curr t law on the subject V foundin the landmarOrecedent

cases such$s, PARC
;I.

Mills,
2

and.LeBariks v. Spears.
3

-Other :litigation,

4' while limited by the facts involved in a particular case, also shed some

light on the question of jurisdiction.' Loughran v. Flarfders (See at

3 EHLR 551:161 et seq) held that alleged cause for-monetary damages

would be contrary 'to both.the history and the purpose Of:the Education

for All Handicapped Children Act of 1975-and is statutory p4decessoes.

_ One of the functions of the Act inter alia AS to provide parents/

guardians of a handicapped child the oppOrtunityto-participate in the

educational decison making process. A guarantee of this right of

participatory decision making regarding a handttapped child is the impartial

due process hearing whereby a parent/guardian may challenge: (1) the

'identification, (2). thesevaluation, and/or (3) the placement of a

I:1
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handicapped child (20 U.S,C.§1415), Specifically, aftr a compliint

regarding a child's identification, evaluation or plaCement is made, the

sta ust provide the parent /guardian with an impartial due process

hearing on these issues (20 U.S.C.§1415(e)(2). This is a limited grant

of jurisdiction, however, since it'authorizes revied only of claims

alleging (1) errors in the identification, (2) errors in the evaluation,
V

(3)'errors in the placement, (4) denial of the Act's numerous procedural

safeguards.(20kS.i.§1415(e)(2T; see also Stuart v. Nappi, F. Supp. 1235

D. Conn. 1978).

The legislative history of P.L. 94-142 and its statutory predecessors

-share a common-trait; namely, ": . each is devoid of even the slightest

suggestion that Congress intended for it to serve as a vehicle throughti

which to initiate a privatebkause of action for damages"'(Loughran v.

Flanders, see at EHLR 551:163).

Absent specific authority in a State's Annual Program Plan for
I

implementation of Part B of Act or rifles and xegulations promolgated

under state statutes that grants a hearing officer jurisdiction beyond,

that conveyed in 20 U.S.C.§1415 to ruleion issues other than those rifted

above would glearly breach the jurisdiction granted a due process hearing

officer.

If a hearing officer comes upon issues that have not been specified

in petitioner' pray le oh suqii issues is clearly beyond the
..'

scope of the should be avoided
40 Even though the school

.

administrator may privately desire assistance in solving a specific

problem:enabling him/her to better provide for the handicappedlp

. g .

;lecision
.

on issues not specified in petitioner's prayer not only violates
:

his/her authority but in all probability will)infringe upon the. prerogatives
. /

of the school board.

V-
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One method of resolving the use of the due process hearing as an

enabling procedure while at the same time protecting the integrity of

the hearing officer may be found in one of the sample decisions in

Appendix 'F. Reference'is made to a case involving a deaf-blind, child

who sought weekly transportation from his home to a state operated

residential school. While petitioner was concerned about transportation

without cost to parents, the school's administrator was privately concerned

about the safety of the transportation being provided on a contract

basis wi a private operator. In this case petitioner's prayer was

grahtdd based on the evidence and testimony presented. Ihe

,IEP called for weekly visits to his,home. The matter of safety of the

services provided on a contract basis was clearly brought out during

tHb course of the hearing. The hearing officer discussed this issue

in.his findings but did not make a decision br issue an order. on this issue.

Rather, hecalleilit to the attention of the State Board of Education,

under whose aegis the, school operated, and strongly su9ggstpd that the

State Board of Education provide a remedy.

Hearing are admonished,, however, to use this 'technique

with caution. It is a two-edged sword, that should not be unsheathed by the

'inexperienced.

While answers to the questions proposed aethe beginning of this

discussion are proVided above, the reader is reminded that these questions

are only illustrative. There is no substitute for gobd judgment, experience,

and an abundant exercise of 'caution.

4
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1. PARC v. Commonwealth, 334 F. Supp. 1257 (E.D: Pa. 1971) and 343
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866, 871,, 875, (D.D.C. 1972).

3. LeBanks v. Spears, 60 F.R.D. 135 (E.D. La. 1973).
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APPENDIX J

CHALLENGES TO IMPARTIALITY OF HEARING OFFICER



Challenges to Impartiality of Hearing Officer

In Chapter 4 (0) 4 the problemoStollenges,
the impartiality

(or other qualifications) of the.hearing officer are diScuss'ed briefly.
While it is possible that a challenge might be made on the basis'of
the hearing officers qualifiCations, this is unlikely given the safe-
guards and the hearing officer qualifications set forth in Colorado's
Plan.

The problem of impartiality may be another matter. Hearing-
officers have disqualified themselves on the basis of a personal friend-
ship with the district's spetial education director during college years.
Others have disqualified themselves because of their clo e working.
relationships with another district in the same area of he state. Some
hate disqualified themselves on the basis of their bias toward a school'sprogram. There are any number of reasons. why a hearing officer might
electto disqualify him/herself,

A

TheEducatioh for All Handicapped Children A t requires that
due process hearing officers must be impartial (2 U.S.C. & 1415;
34 CFR, §300.507). If the due process hearing were a "court" procedure
rather than an "quasi-legal" process designed to insure full partici-
patory dedision making of the parent(s of a handicapped child: the
Rules of Civil Procedure, State Supreme Court cases, or the Code of .

Judicial Conduct might apply. However; there are noirules concerning
disqualification which pertain where the impartiality of'a hearing
officer has been questioned'.

While the Rules'of Civil Raedure, State Supreme Court cases or
the Code of Judicial Conduct might provide some guidance to 0.hearing
officer called upon to make a decision regarding his/her Jmpartiality
honesty and good judgment are the only guidelines that carkbeoffered
at the present time.

When a-tormal motion has been filed with a hearing officer seeking
hg's /her disqualification, it is important to remember that a response is
required and both the motion for disqualification and the hearing officer's
response must be made a matter of record. If a proposed nearing officer
elects not to.hear the case at the outset and prior to the hearing itself,
there is/no issue.. If a proposed hearing officer accepts the case and a
'motion for disqualification is filed after that time, the hearing officer
must insure a complete and accurate record of both the motion and his /her
response to it.

A fohnal motion for disqualification of a hearing officer and the
hearing officer's response is found 'on the following pages. -

C;

V
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John E. B.' flyers

LEGAL CENTER FORME HANDICAPPED
Attorneys for Petitioners
455 East 400 South, Suite 300
Salt Lake City, Utah 84111 .

Telephone: (801) 363-1347

IN THE GRANITE SCHOOL DISTRICT

SALT LAKE COUNTY, STATE OF UTAH

tt

led

fe

et

their son,

, and
'in behalf of

Petitioners,

vs

JPGRAMM CEOLDISTRICT,

Respondent..

MYTION FOR DISQUALIFICATION
OF HEARING OFFICER

COME NOW the Petitioners, by and through their attorney undersigned,

and move the Hearing Officer to disqualify himself from sitting asTearing

Officer in the°,forthcoming due process hearing to be held on behalf of-the

minor child, . This motion is supported by,.a Memorandum of

Point; and Authorities and by the affidavits of Dr. and

Mrs.

it DATED this . day of 1981.

Respectfully submitted,

13GAL CENTER FOR THE HANDICAPPEb
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John E.B. Myers
LEGAL CENTER FOR THE HANDICAPPED
Attorneys for Petitioners

.

455 Fast 400 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 363-1347

IN THE .SCHOOL DISTRICT

SALT LAKE'ODUNTY, STATE OF UTAH
4

their son;

VS

,

anon behalf f of

Petitioners, MEMDRANDUM OF POINTS AND
AUTHORITIES

SCHOOL DISTRICT,

Respondent.

40 .

During the month of December, 1980, a due process hearing,on

behalf of the minor child, , was held in the Granite School

District. The Hearing 'officer Ines

on December

January , 1981.

. The hearing was held

, 1980, and the Hearing Officer's decision was dated

In the four months which have elapsed since the December, 1980
4

hearing, a greA deal has occurred.' In particular, the parties have reached

an impass concerning the educational placement of . Because that

impass could not {resolved informally, a due process hearing had been re-

quested by Dr. and Mrs.
. By letter dated April 3, 1981,

District requested that,
serve as Hearing Officer for the

forthcoming hearing. ,

ya



The UnitediStlaies has adopted Canon 3 as the standard b.

which to determing whether a federal judge should'disqualify himself.

. (28 U.S.C. §455.) In interpreting the federal rule the TenOlCitiuit

Court,of Appeals, th4//federal appeals court with jurisdiction over

Utah; stated that
IL

. 28 U.S.C. §455 provides that a
,judge should disqualify himself
in any proceeding in which his
impartiality "might reasonably
be questioned." Hence, appear-
ance of impartiality is virtually
as important as the fact of
impartiality. (Webbe v. McGhie
Land Title Co., 549 F.2d 1358,
1361 (10th Cir. 1977).

In Rice v. McKenzie, 581 FY2d1114, 1116 (4th Cir. i978), -tne Court

stated that

The question is not whether the
judge is impartial in fact. It

is simply whether another, not
knowing whether or not the judge
is actually impartial, might
reasonably question his imparti-
ality on the basis of-all the
circumstances . . . . [I]f

there is a reasonable factual
basis for doubting th4 judge's
impartiality, he'should disqualify

'himself and let another judge
prpside over the case. (emphasis
is original.)

The foregoing authorities provide ample support

Y.

for Petitioners

Motion to Disqualify. While it may well be the case that

in fact impartial and unbiased, his deep involvement in the former

due process hearing and the content of his Decision and Order raise at

least:N reasonable factual basis for doubting the [Hearing Officer's]

impartiality." That being the case, he shbuld.disqualify himself.

is

-J 4

,

4
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a
While therule may not be applicable in the strict sense,

of the word to present proceeding, it clearly illustrates the policy

of the lawin Utah. The affidavits filed with the Motion For

Disqualification expressly state the belief that has a

bias zgainst.the personally and about the appropriate oulkome.

of, the proceeding. That being so, itfis appropriate for him:to,

;disqualify himself as the Hearing Officer.

Further 'support for this argument may be found in a Utah

Supreme Court case interpreting Rule 63. In`Andersop v. Anderson,

368 .P.2d264, 265 (Utah 1962), the Court stated

If the rule-means anything at all,
' it means what is plainly stated to
the effect that the judge against
whom thetaffidavit.pf bias and
preju ice 4is filed] thereafter

49)
cannot roceed'to hear the issue
himself. Our only conclusion is

(7._ that any orderk<of judgment based
on evidence thereafter taken by .

himmould be ineffective against .
the affiant.

In sum, the policy ofAitah law militates in favor of the.

determination that
, should disqualify himself.'

The American Bar Association-Code oftJudicial Conduct governs

the conduct of judges throughout the United States. Canon 3,C. states:

(1) A judge should disqualify himself
in a proceeding in which his imparti-
ality might reasonably be questioned,
including but not limited to instances
where:

(a) he has- a personal bias or
prejudice concerning a party,
or personal knowledge of
disputed evidentiary facts
concerning the proceeding.
(emphasis added)

J-5
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At' page 10 it is Stated:

Continued residence in the home
of his parents, Dr. and Mrs.

, would be detrimental to
providing a free appropriate
education in the least restrictive
environment consistent with
Subject's educational needs.

. Based upon written Decision, Petitioners argue

that it' would be impossible for him to be impartial when listening to

and evaluating their testimony. His express opinion that they have

'contributed significantly" to their son's hariciicap speaks plainly of

his opinions bf Dr. and Mrs. . Whether his opinion be correct or.

. not-is not the issue. The important consideration is thqt_he has come ,

to certain conclusions which would as a matter of course color his

decision-making if he were to sit as Hearing Officer a;othe forthcomihg

hearing. .

The Education for All Handicapped Children Act required that

due process hearing officers must be impartial. (20 U.S.C.,§1415;

45 C.F.R. §§121a.506, 121a.507.) in the event a proposed hearingofficer

is not impart-ill, voluntary disqualification is in order. While there

are no rules, oncerning disqualification which Perthin specifically to

the instant case, principles evolved in the courts are instructive.

Rule 63(b) of the Utah Rules of Civil Procedure states:

Whenever a party to any action or
proceeding, civil or criminal, or
his attorney shall make and file
an affidavit that the judge before
whom such action or proceeding is
to be tried or heard has a bias
or prejudice, either against such
party or his attorney or in favor
of any opposite party to the suit,
such judge shall proceed no further
therein, except to call in another
judge to hear and determine the
matter.

S.
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The issues for decislon at the upcoming hearing have not

yet been clarified with finality. Suffice it to say, for purposes of
4

.

this argument,, that the heari.Qg will not be a continuation or extension

of the prior hearing. While much of the same geounill of necessity

be covered, many of the issues,will be dtfferele. For example, new

evidence will be adduced Concerning- 's-clinical and academic
f t

progress since the prior hearing. Further evidence will be presented °

regarding the differences between School and other potential

educational placem ts. Importantly, Petitioners intend to put on

efidenCe which will ex o e some of the ground covered clueing the prior
-,,..

,

,.

hearing. This must be done in order to reach a proper d6ision concern n

's placement.

In order for the Hearing Officer at the forthcoming hearing

'to render a fair and impartial decision, it is absolutely necessary that

he or she approadh the case without. the barden of peeconceivtd opinions'

about the issues or the parties. Petitioners respectfully submitthat '

(proposed'h;aring officer) has such opinions regarding both the issues

and the parties. (See attached affidavits.)

A. The Issues.
;

Having listened to 'a great deal of evidence relating to

iSSUS which will be in some instances very' similar or identical to

those discussed at the upcoming hearing, it will not be possible for

to approach the evidence with'anoopen and neutral mind.

This is no disparagement of his integrity; butirather an observation

of human nature. Having heard the evidence before him, he reached

a decision which he reduced to as written Decision and Order. He has

is not an appropriate placement, and thatdecided that
S

,
J-7 .
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or a.similar setting is. Since the issue of placement will lie

at `the very heart of the hearing and since decided-that

issue at the prior hearing, it will not be possibly for him to approach

the upcoming hearing with the neutrality required of an impartial

Hearing Officer.. Even if he were able to overcome his prior opinions

and determinations to his personal satisfaction, his acting as Hearing

Officer would carry with it at least the appearance of partiality.

At the very least,.his impdrtiality might reasonably be questioned:

B. The Parties.

Without intending the least distespect for

Petitioners suggest that he has formed certain opinions regarding

their parenting abilities and the home environment which they provide '

for . These opinions are reflect in his Decisiqp: At page 4.it

is stated:

Hearing Examiner finds that he

stressful relationship that xists
between paights and chil .as

contributed significan y to
subject's handicapping conditions.
HearingExaminer also finds that
the lack of consistency in
discipline imposed, family'rules",
and rigid standards and expectations
on the part of the parents all.
contribute to his present problems\

At page 5 it is stated:

Hearing Examiner finds that con-
tinued confrontatio-ns in the'

home-environment,will mitigate
against his becoming an indepen-
dent self-sustaining adult capable
of making socially acceptable
decisions. FUrther, Hearing
Examiner finds that a continuation
in .hit present home-environment

will contribute to deterioration
e of'his academic progi'ess.

J-8 4 Li d
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ARTEC or a similar setting is. Since the issue of pla rent will lie

at the very heart of the hearing and since . decided that issue at

the prior hearing, it will not be possible for him to approach the upcoming

tearing with the neutrality required of an impartial Hearing Officer. Eveh
I,

if he were abl to overcome his prior opinions and determination's to his

personal satisfaction, his acting'as HearingOfficer.would carry with

it the appearance of partiality. At the veryjeast, his impartiality

might reasonably. be questioned.

B. The Parties

,Without intending the least'disrespect for . , Petitioners

suggest that he has formed certain opinions regiding their parenting

abilities and the home enviornment which they provide for . These

opinions are refleoted in his Decision. At page 4 it is stated:

Hearing Examinerfinds that the stressful
relationship that exists between parents and
child has contributed significantly to subject's

-handicappirig condition. Hearing Examiner also'
finds that the jack of consistency in discipline
imposed, family )'rules ", and rigid standards
and expectations on the part of the parents 1
all contribute to his present problems.

*".."At page 5 it is'stated: Th

.*0

Hearing Examiner finds that continued corifrontations
in the home environment will mitigate against his
becoming an independent self-sustaining adult
capable of making socially acceptable decisions.
FuHther,'Hearing Examiner finds that a continuation
in his present home environment will contribute
to deterioration of his-academic progress.

At page 10 it is stated:.

Continued residence in the home of his parents,
would be detrimental to providing a. free
appropriate education in the least restrictive
environment consistent with Subject's needs.

4
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Based on written Decision, Petitioners argue thatI

it would be impikible for him to be impartial when listening to and

evaluating their ttimony. His express opinion that they have "con:
.

'r,ibUted significantly" to their son's handicap speaks plainly of-his

opihions of
. . 'Whether his opinion be correct or not

is not the issue. The-important consideration is that he has come to

certain conclusions which"Npuld as a matter of course color his

decisionmaking if he were to sit as Hearing Officer at the forthcoming

hearing.'

The Education For Alf Handicapped Children Act requires that

due process heiring officers must be impartial. ('20 b.S.C.1 1415;

45 C1F. R. §§:121a.506, 121a.507.) In the event a proposed hearing

officer is not impartial, 'voluntary disqua+ification is in order:

While there are no rulescoricerning disqualification which pertain

specititany to the instant case, principles evolved in the courts

are - instructive.

Rule 63(b) of the Utah Rules of Civil Proqedure state:

Whenever a party to any. action or proceeding, civil or
criminal, or his attorney shall make And file an °

affidavit that the judge before whom such action
or proceeding is to be tried or heard jias a bias or
prejudice, either against such party or his attorney
onin favor of any opposite party to the suit, such

'judge shall proceed no further therein, except to
call in another judge to heaar and determine the matter.

.

.

While the rule may not be applicable in the strict sense of the

~word to the present proceeding, it clearly illustrates the policy of the

law in Utah. The affidavits filed along with the Motion rots Oisqualification*

expressly, state the belief that has a bias against the per-

sonally and about the appropriate outcome of the prOceeding. That being
,4$

so, it is appropriate for him to disqualify himself as the Hearing Officer.

Further suPport. fpr this-argUment may be.found'in a Utah Supreme Court

J-8b



case interpreting Rule 63. In Anderson v. Anderson, 368 13:2d 264, 265.

(Utah 1962); the CoOrit--ti;ted
Tb.

If the rule means anything at ell,-it means what
is plainly stated.to the4ffect that the judge
against whom the affidavit of bias and,preSudice
(is filed) thereafter cannot proceed to Pear the
issue himself. Our only conclusion is that anY'

4order of judgment based on evidence thereafter .

taken by him would be ineffgctive against the _

affiant.
.

In sum, the policy of Utah law militates in favor of the deter:

mination that should disqualify himself.

The American Bar Assoc iation Code of Judicial Conduct governs the'

conduct Of judges throughout.)ithe U ited 'States. 'Canon 3,C. states:

(1) A judge shoul squalify 35inself in a proceeding
in which his partiality might reasonably beAluestioned,
including but not limited to instances where:

(a.) he has epersonal bias ,or- prejudice.

concerning a-party, or personal knowledge
of disputed e1identiary facts concerning 4110

the proceeding. (emphasis added)

The United State has adopted Canon 3 as the standard by which
#

to'determine whether a fedefal judge should disqualify himself. (28 U.S.C.I

11P

, .

§455). In interpreting the federal rule, the Tenth Circuit Court of
*.

Appeals, the federal appeals court with jurisdiction. over Utah, stated'- e

that

28 U.S.C, §455 -povides that a judge should
qualify himself in any proceeding in which his
impartiality "might reasonably be questioned."
Hence, appearance of impartiality is virtually
as important as the fact of impartiality. (Webbe
v. McGhie Land Title Co., 549 F.2d 1358, 1381
(lOth Cir 1977).

'In Rice v. McKenzie, 581 F.2d1114,1116 ik4th cie. 1978), the Court stated'

,that
.

The'question is not,wfiether the judge is impartial ,'''
in fact. It is simply whether another, not knowing
whether or nOt the judge is attuallyimpartial, might
reasonably 'question his impartiality on the basis

J18c y260
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of all the circumstances.
. . .(I)f there is

a.reasonable factual basis for doubting the ,

'judge's impartiality, he should disqualify
himself and let another judge preside over the case.
(emphasis in original.)

The foregoing authorities provide ample support for Petitioners

Motion to Disqualify. While it may well be the case that is in

fact impartial and unbiased, his deep involvement inthe former due process

hearing and the content of his Decision and Order raise at least "a

reasonable factual basis for doubting the (Hearing Officer's) impartiality."

That being the case he should disqualify himself.

DATED this 1. day of , 1981._ .

4
Respectfully submitted,

LEGAL CENTER FOR TIVANDICAPPED

John E. B. Myers

Attorney far'Petitioners

1
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John E.B. Myers
LEGAL CINDER FOR 'THE HANDICAPPED
Attorneys for Petitioner
455 East 400 South, Suite 300
SaltLake City, Utah 84111
Telephone:. (801) '363-1347

IN THE GRANITE SCHOOL DISTRICT

SALT LAKE COUNTY, STATE OF UTAH
.

and
, in behalf

of their soh,

Petitioners,.
, AFFIDAVIT OF

vs

SCHOOL DISTRICT

.Respondent.

A

STATE 'OF UTAH 1 )

) ss
. COUITY.OF SALT LAKE ) it

- Dr.
, having been firpt duly sworn, deposes and

states as follows:

1. I an the adoptive father

2. I an a psycholOgist, holding-a Ph:p..doegree
in that discipline

from the University of Utah.

3. I was personally present during the entirety of a due process .

, 1980, on.behalf of my son.hearing held on December

4.1?" It is.my opinion that ,has formed certain
1 ----,,,

.00nclusions_about the appropriate educatiahal placement for .. I base
1
.

J
.

262



mr

this opinion upon

It is my opinion that

's remarks at the December, 1980'hearing.

is biased against the Schapl

and would not be able to render an impartial decision as to whether

or not my son should be placed at that school.

5: At is my opinion that has formed certain

conclusions about my parenting abilities and about my involvement, if

.,

_any, in the etiology f my son's handicaP. I base this opinion upon the

. ,

.written,statemenis of in his Decision and Ordei/dated-January

1981. It is my opinion that is biased against me and that

that bias would render it impossible for Aim to evaluate'my testimony

with impartial' Y.

. Dated this day, of April , 1981.

. Subscribed and sworn to befOre me this, day of

April, 1981.

:.. 4

commission expires:

,,, °

*44
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John E.B. Myers

LEGAL CENTER FOR IhE HANDICAPPED
Attorneys for Petitioners
455 East 400 South, Suite'300
Salt Lake City, Utah .84111
Telephone: (801) 363-1347

IN THE GRANITE SCHOOL DISTRICT

SAIL LAKE OOLUTY, STATE OF UTAH

end
in behalf

of their son,

VS

Petitioners,

DISTRICT,

Respondent.

AFFIDAVIT OF MRS.

fA

STATE OF

) ss.
MINTY :OF SALT LAKE

states as follows: .

.

, hav-ing, been first duly -svorn, deposes and

1. I am the adoptive mother of

2. I was personally present during the entirety of a due

process hearing held on December , 1980, on behalf ofmy son.,

3. It is my opinion that
'has formed-certain

conclusions about the appropriate educational placement for Andrew. I base .

this opinion upon

myLopinion that

r.

's remarks at the December, 1980 hearing. It is

is biased against.the School and

. 4-11
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would not be able to render animpartial decision as to whether or not my

son should be placed at that school.

4. It is my opinion that r A has formed certain

conclusions about my parenting abilities and about my inwlvoment, if any,

in the etiology of my son's handicap. I base this opinion upon the

written statements of in his Decision and Order -dated January , 1981.

It is my opinion that is biased against me and that that bias

would render it impossible for him to evaluate my testimony with impartiality.

DATED this dayof April , 1981.

4

Subscrbed and sworn to before me this day of

April , 1981.

t a

a

My commission expires

-\\

a
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MOTION FOR DISQUALIFICATION

, by and through his parents
and Counsel of

Record, Mr. John E. B. Myers

PETITIONER

-vs-

GRANITE SCHOOL DISTRICT, Mr. Byron Fisher,
Counsel of Record

RESPONDENT

Hearing Examiner in the above-referenced matter has examined the motion by

HEARING EXAMINER'S RESPONSE

Counsel for Petitioner to disqualify himself in the forthcoming hearing to be held

on behalf of the minor child

Having again reviewed the verbatim transcript of the hearing on behalf of

PETITIONER held December 15-16, 1980, Hearing Examiner finds ample evidence

in theiestimony presented at hearing to justify the conclusions of facts, decision,

,-and order rendered under the date of January

Hearing Examiner also notes that not infrequently do parties aggrieved as
V

a result of such hearing attribute the result to the bias or prejudice of the Nearing

Examiner. Further, Hearing Examiner finds ample evidence and testimony to establish

that PETITIONER'S parents placed him first in a foster home and subsequently in.the

School Of theirown free will and volition, recognizing a ". . . stressful

relationship (Old) exist between the parent and child , ." The affidavits appended-
.

to Counsel's..motioh for disqualification of Hearing Examiner are, therefore, totally

4t unconvincing.

Further, the motion for disqualification.arques;that, ". . . the hearing

will not be a continuation or extension of the prior hearing." At the same time,

it is cle5 that the central issue is one of placement of PETITIONER

es

J-13
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HEARING EXAMINER'S RESPONSE
Page 2

Hearing Examiner finds, t4prefore, no justification to put on evidence qr

the taking of additional testimony in order to reach a proper decision concerning

PETITIONER'S placement. Hearing Examiner finds, however, that new evidence and new

testimony may be appropriately received al the forthcoming hearing because'of the

tite between the original decision and order and the date established for the forth-

coMing hearing. To try again the same issues would violate the legal principle

of res judicata. The decision and order of January , , is binding on all

parties concerned. Additionally, the decision and order of Januiry , , was

unanimously upheld by a State level review panel. Relief from the decision of

January , , can be found in a court of appropriate jurisdiction as prOsvided
.

by P.L. 94-142.

Any hearing regarding the placement of PETITIONER must be based on new

evidence and testimony and therefore can only be construed as an extension or con-

tinuation. Hearing Examiner's agreement to: hear the matter now pending canes solely

as a result of RESPONDENT'S request that a hearing be held thereby suggesting justi.

ficatio new evidence and new testimony. are appropriate.

Hearing Examiner will call for a pre-hearing conference with Counsel for both

PETITIONER and RESPONDENT prior to the forthcoming hearing in order to clarify

all issues to V heard:

Motion'for'aisqualification of hearing officer is hereby denied.

Dated this day of April, 1981

Hearing Officer

c/v7J 14
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"

INSTITUTIONALIZED CHILD'S

CLAIM TO SPECIAL EDUCATIO*----

Today, education is perhaps the most important
function of state and. local governments. Com-
pulsory school attendance laws and the great
expenditures for education both demonstrate
our recognition of the importance of education
to o'ur democratic society. It is.required
in the performance of our most basic respon-
sibilities,' even service in the armed forces.
It is a principal instrument in awakening the
child to cultural values, impreparing him for
later professional training, and in helping him
to adjust normally tdhis,environment. Brown
v. Board of Education, 347 U.S. 483, 493M34).

Inasmuch as all states have compulsory' school attendance laws it is
incumbent upon juvenile facilities to provide adequate educationAl

programs for residents. The failure to do so is a denial of equal access
to'a public school education. See generally, Natioaal Juvenile Law' .

Center, taw and Tactics in Juvenile Cases, p. 640 (3rd. Ed.1971).-

As the-.Supreme Court stated in Brown:

In these days, it is doubtful that any child may
reasonably be expected to succeed 111 life if, he
is denied the opportunity of an education. Such-
an opportunity, where the state has undertaken to
proVide it, is a right which must be made avail-

) able to all" on equal terms:

Id. at 49. .

When a Stivenile is confined, even temporarily, there

interruption of hit/her education.
Incarceration, however, does not

relieve the Atte of its duty to provideed4cation. Rather, because the
very purpose of the confinement is toafford'needed

rehabilitative services,
the state hat assumed an,aled\obligation to Orovide a more-particblarized,'

and intense edticational experte)nce deSpned to meetthe individual needs of--,
.A

the confined, juvenile. .

i4k )

NotWithstanding the dOcumented importa7 hce of-education; the pritharY

function esjuvenile facilities has tradittonally been one b-f maintenance; k
"treatment therapy, counseling, schodling,'social 'activities and rehablkitation

all stand second in line to claiR financial and human,resources." (emphasis
4

4

added) Keenan & Hammond, The Institutionalized Chilld's Claim Eo)Special-
EducUion: A Federal Codification of the Right tO.Teatment, 56 Detroit
J. Urban L. 337 (1979). -Moreover, the -failure to providedequate ind-'

- . .

ividualized education programming reaches critical proportionssince.many,
K-1 2691.. -
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if not most, juveniles who are incarcerated have lo anding historiet'of

failure within the educational system. Thus,, the absence of adequate

educational programming only,exascerbates the problem of the conyed

juvenile.

Recent cases,: in recognition of the critical importance of education

and the unique educational problems of incarcerated SUleniles, have consistently

characterized adequate education programming as an integral, facet of the ,

juvenile's right to receive rehabilitattVe services,. 'See: McRedmond v. Wilson.

'53a F. 2d 757 (2nd Cir. 197,6;, Nelson-v..Heyne, 491 F. 2d 352 (7th Cir.

1974); Morgan v Sproat, 32 F. Sqpp. 1130 (S.D: Miss4 1977) 1 floral es
v.

Truman,

383 F. Supp. 53 (E:D..Tex. 1974); (comprehensive guidelines for acadeAc.

programming); Maf'tarella v Kelley, 359 F.,SuPp. 478 (i.D..N.Y. 1973); Inmates

of Boys' Training School v. Aff(eck, 346 F. Supp. 1354. (D. R. I. 1972), C.A.

No. 4529 (D. R. .1. Jan. 25, 1979)(final-order). Cf.: Santiago V. City of

Philadelphia, No. 74-2589 (E:t.D. Pa., Dec. 22, 19781 (stipulatihrOn partial

settlement) (comprehensive educational programming);--Inmates of 'ohn Connell

Yhuth CeRter.v. Clukalqs, 75-1786-6 (D: Ma.ss. Apr:i,2;1976) (c nsent

_judgment) adequate individualGedUcational/tupbrial:yrogram). I Mar arella,

for example, the court ordered a'"theilpeutlic living situat'on .including

educational. . .services. 359 F.-Supps, at 478 (emphasis added . Likewise

the court in Morganconludel'that,the juvenile's right to treatment in-
I

cludes "an envirqnment whIch,i:soconducive.to rehabi litati on as,well as

sufficientirOgras,.. including education, vocational'training, and re- _

,creation to'enable Students to obtain necessary skiliS to'return'to society ".

132 F. Supp- at 1140=41 (emphasis adde4)70ther courts have recognized that.

the denial of educational rights is.piwitiNte. bIn Affleck, the, court stated:

,As to education, there'is a bitterly cruel jronyin
removing a-bo) from his parents because he istruant
from school and ten confinin.g.(hith to"a,sMall roe/ML,. _

ilere he gets be galcatiOn. . Inmates csnfined to: : .

(solitary) are entitled to the same education
xeived.by inmates ate the Training School proper. . . .

'1 fird thaedePying education,;. .doeA not serve any
permissible intereSt, Defendants areAnjained .

'confining any; membersipf.the plainttff class, . .without
providing tilem education which is .epivalpntin-duration,
subject-matter; imaterials, and otherwise, with' Oat
provided in the(Trailling.School) proper. .19

Id. at i36'3-40.

,

. ,
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.
As the above cases demonstrate, courts are willing to mandate appropriate

academic and vocational programming for confined juveniles. Counsel must4

be imaginative and aggressive, utilqing experts and'otrier'resources

available to insure that reasonable, meaningful yrog'rams are adet0,

o

Except for"the title all of the above is'

quoted di ctly from Protecting Children

'Throw h th Le al 'S stem, American Bar

Associatio ,' Washington, D. C., 981,

p. 343-45:

1

Ns

.

. K-3


